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TITLE 7—agriculture 

Chapter I—Agricultural Marketing 
Service (Standards, Inspections, 
Marketing Practices), Department 
of Agriculture 

Part 61— Cottonseed Sold or Offered 
for Sale for Crushing Purposes 
(Inspection, Sampling and Certifica¬ 
tion) 

miscellaneous amendments 

The amendment to the regulations 
governing the inspection, sampling and 
certification of cottonseed sold or offered 
for sale for crushing purposes (7 CFR 
Part 61), hereinafter set forth, is hereby 
promulgated to be effective upon publi¬ 
cation in the Federal Register, pur¬ 
suant to authority contained in the 
Agricultural Marketing Act of 1946 <60 
Stat. 1087: 7 U. S. C. 1621 et seq.). 

The primary purpose of the amend¬ 
ment is to delete obsolete provisions and 
to clarify the provisions relating to the 
handling of official samples. 

The Department finds that it is im¬ 
practicable, unnecessary, and contrary 
to the public interest to issue a notice 
of proposed rule making on this amend¬ 
ment or to postpone the effective date 
of the amendment until thirty (30) days 
after publication in the Federal Register 
for the following reasons: (1) The 
changes are in the nature of clarifying 
procedural amendments or deletions of 
obsolete provisions; and (2) the changes 
require no preparation on the part of 
users of the service. 

The amendment is as follows: 

1. Change paragraph (a) of § 61.2 to 
read as follows: 

(a) The act. The applicable pro¬ 
visions of the Agricultural Marketing 
Act of 1946 (60 Stat. 1087; 7 U. S. C. 1621 
et seq.) or any other act of Congress 
conferring like authority. 

2. Delete the last sentence in para¬ 
graph (b> of § 61.16 and substitute 
therefor the following: 'Tn any case 
where the original sample is lost or de¬ 
stroyed before analysis, the duplicate 
thereof retained by the licensed cotton¬ 
seed sampler as provided in § 61.34 shall 
become the official sample. Each li¬ 
censed chemist shall retain for at least 


two weeks a portion of each official sam¬ 
ple first analyzed; and in any case where 
a review is requested und£r § 61.8 such 
retained portion shall be considered an 
official sample for purposes of review 
analysis/* 

3. Delete paragraph (c) of § 61.25. 
(Sec. 205, 60 Stat. 1090; 7 TJ . S. C. 1624) 

Done at Washington, D. C., this 4th 
day of October 1955. 

[seal! Roy W. Lennartson. 

Deputy Administrator , 
Agricultural Marketing Service . 

(F. R. Doc. 55-8140; Filed, Oct. 6. 1955; 
8:50 a. m.] 


Chapter IX—Agricultural Marketing 
Service (Marketing Agreements and 
Orders), Department of Agriculture 

[Grapefruit Reg. 104] 

Part 955— Grapefruit Grown in Ari¬ 
zona; in Imperial County, California; 
and in That Part of Riverside County, 
California, Situated South and East 
of the San Gorgonio Pass 

limitation of shipments 

§ 955.365 Grapefruit Regulation 104 — 
(a) Findings. (1) Pursuant to the mar¬ 
keting agreement, as amended, and 
Order No. 55. as amended (7 CFR Part 
955), regulating the handling of grape¬ 
fruit grown in the State of Arizona; in 
Imperial County, California; and in that 
part of Riverside County, California, sit¬ 
uated south and east of the San Gor¬ 
gonio Pass, effective under the ap¬ 
plicable provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U. S. C. 601 et seq.), and 
upon the basis of the recommendations 
of the Administrative Committee (estab¬ 
lished under the aforesaid amended 
marketing agreement and order), and 
upon other available information, it is 
hereby found that the limitation of ship¬ 
ments of grapefruit, as hereinafter pro¬ 
vided, will tend to effectuate the declared 
policy of the act. 

(2) It is hereby further found that 
it is impracticable and contrary to the 
public interest to give preliminary notice, 
(Continued on next page) 
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RULES AND REGULATIONS 



Published daily, except Sundays, Mondays, 
and days following official Federal holidays, 
by the Federal Register Division, National 
Archives and Records Service. General Serv¬ 
ices Administration, pursuant to the au¬ 
thority contained in the Federal Register Act. 
approved July 26. 1935 (49 Stat. 500, as 
amended; 44 U. S. C.. ch. 8B), under regula¬ 
tions prescribed by the Administrative Com¬ 
mittee of the Federal Register, approved by 
the President. Distribution is made only by 
the Superintendent of Documents, Govern¬ 
ment Printing Office. Washington 25. D. C. 

The Federal Register will be furnished by 
mail to subscribers, free of postage, for $1.50 
per month or $15.00 per year, payable in 
advance. The charge for Individual copies 
(minimum 15 cents) varies in proportion to 
the size of the issue. Remit check or money 
order, made payable to the Superintendent 
of Documents, directly to the Government 
Printing Office, Washington's, D. C. 

The regulatory material Appearing herein 
is keyed to the Code op Federal Regulations, 
which is published, under 50 titles, pursuant 
to section 11 of the Federal Register Act, as 
amended August 5, 1953. The Code of Fed¬ 
eral Regulations is sold by the Superin¬ 
tendent of Documents. Prices of books and 
pocket supplements vary. 

There are no restrictions on the re¬ 
publication of material appearing in the 
Federal Register, or the Code op Federal 
Regulations. 


CFR SUPPLEMENTS 

. (For use during 1955) 

The following Supplements are now 
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Title 32: Parts 400-699 ($5.75) 
Parts 800-1099 ($5.00) 
Part 1100 to end ($4.50) 
Title 43 (Revised, 1954) ($6.00) 

Previously announced: Title 3, 1954 Supp. 
($1.75); Titles 4-5 ($0.70); Title 6 

($2.00); Title 7: Parts 1-209 ($0.60); 
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($2.25); Title 8 ($0.45); Title 9 ($0.65); 
Titles 10-13 ($0.50); Title 14: Parts 
1-399 ($2.25); Part 400 to end ($0.65); 
Title 15 ($1.25); Title 16 ($1.25); Title 17 
($0.55); Title 18 ($0.50); Title 19 ($0.40); 
Title 20 ($0.75); Title 21 ($1.75); Titles 
22-23 ($0.75); Title 24 ($0.75); Title 25 
($0.50); Title 26 (1954) ($2.50); Title 
26: Parts 1-79 ($0.35); Parts 80-169 
($0.50); Parts 170-182 ($0.50); Parts 
183-299 ($0.30); Part 300 to end and 
Title 27 ($1.25); Titles 28-29 ($1.25); 
fities 30-31 ($1.25); Title 32: Parts 

1-399 ($4.50); Parts 700-799 ($3.75); 
Title 32A, Revised December 31, 1954 
($1.50); Title 33 ($1.50); Titles 35-37 
($0.75); Title 38 ($2.00); Title 39 

($0.75); Titles 40-42 ($0.50); Titles 

44-45 ($0.75); Title 46: Parts 1-145 
($0.40); Part 146 to end ($1.25); Titles 
47-48 ($1.25); Title 49: Parts 1-70 
($0.60); Parts 71-90 ($0.75); Parts 

91-164 ($0.50); Part 165 to end ($0.60); 
Title 50 ($0.55) 

Order from Superintendent of Documents, 
Government Printing Office, Washington 
25, D. C. 
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engage in public rule-making procedure, 
and postpone the effective date of this 
section until 30 days after publication 
thereof in the Federal Register (60 Stat. 
237; 5 U. S. C. 1001 et seq.) because the 
time intervening between the date when 
information upon which this section is 
based became available and the time 
when this section must become effective 
in order to effectuate the declared policy 
of the act is insufficient, and a reason¬ 
able time is permitted, under the cir¬ 
cumstances, for preparation for such 
effective date. The Administrative Com¬ 
mittee held an open meeting on Sep¬ 
tember 29, 1955, to consider recommen¬ 
dations for a regulation, after giving 
due notice of such meeting, and inter¬ 
ested persons were afforded an oppor¬ 
tunity to submit their views at this meet¬ 
ing; information regarding the provi¬ 
sions of the regulation recommended by 
the committee has been disseminated to 
shippers of grapefruit, grown as afore¬ 
said, and this section, including the ef¬ 
fective time thereof, is identical with the 
recommendation of the committee; it is 
necessary, in order to effectuate the de¬ 
clared policy of the act, to make this 
section effective on the date hereinafter 
set forth so as to provide for the regula¬ 
tion of the handling of grapefruit at 
the start of this marketing season; and 
compliance with this section will not 
require any special preparation on the 
part of persons subject thereto which 
cannot be completed on or before the 
effective date hereof. 

(b> Order. (1) During the period be¬ 
ginning at 12:01 a. m.. P. s. t., October 9, 
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1955, and ending at 12:01 a. m., P. s. t. f 
December 18, 1955, no handler shall 
ship: 

(1) Any grapefruit of any variety 
grown in the State of Arizona; in Im¬ 
perial County. California; or in that 
part of Riverside County, California, 
situated south and east of the San Gor- 
gonio Pass unless such grapefruit are at 
least fairly well colored, and otherwise 
grade at least U. S. No. 2; or 

(ii) Prom the State of California or 
the State of Arizona (a) to any point 
outside thereof in the United States, any 
grapefruit, grown as aforesaid, which 
are of a size smaller than 3 n /i6 inches 
in diameter, or (b) to any point in 
Canada, any grapefruit, grown as afore¬ 
said, which are of a size smaller than 
3%$ inches in diameter (“diameter” in 
each case to be measured midway at a 
right angle to a straight line running 
from the stem to the blossom end of the 
fruit), except that a tolerance of 5 per¬ 
cent, by count, of grapefruit smaller 
than the foregoing minimum sizes shall 
be permitted Mjhich tolerance shall be 
applied in accordance with the provi¬ 
sions for the application of tolerance, 
specified in the revised United States 
Standards for Grapefruit (California 
and Arizona), §§ 51.925 to 51.955 of this 
title: Provided, That, in determining the 
percentage of grapefruit in any lot which 
are smaller than 3 a M« inches in diam¬ 
eter, such percentage shall be based only 
on the grapefruit in such lot which are 
of a size 424$ inches in diameter and 
smaller; and in determining the per¬ 
centage of grapefruit in any lot which 
are smaller than 3 ( Vic inches in diam¬ 
eter, such percentage shall be based only 
on the grapefruit in such lot which are 
of a size 3*94$ inches in diameter and 
smaller. 

(2) As used in this section, “handler,” 
“variety,” “grapefruit,” and “ship” shall 
have the same meaning as when used 
in said amended marketing agreement 
and order; and the terms “U. S. No. 2” 
and “fairly well colored” shall each have 
the same meaning as when used in the 
revised United States Standards for 
Grapefruit (California and Arizona), 
§§ 51.925 to 51.955 of this title. 

(Sec. 5, 49 Stat. 753, as amended; 7 U. S. C. 
608c) 

Dated: October 4, 1955. 

[sealI S. R. Smith, 

Director, Fruit and Vegetable 
Division, Agricultural Mar - 
keting Service, 

(P. R. Doc. 55-8137; Filed, Oct. 6. 1955; 

8:49 a. m.J 


TITLE 16—COMMERCIAL 
PRACTICES 

Chapter I—Federal Trade Commission 

[Docket 6336J 

Part 13— Digest op Cease and Desist 
Orders 

LILLI ANN CORP. ET AL. 

Subpart— Misbranding or mislabeling: 
§ 13.1190 Composition: Wool Products 


Labeling Act ; § 13.1325 Source or origin: 
Maker or seller, etc.: Wool Products 
Labeling Act. Subpart— Misrepresent¬ 
ing oneself and goods —GOODS: 
§ 13.1590 Composition. Subpart— Ne¬ 
glecting. unfairly or deceptively, to make 
material disclosure: § 13.1845 Composi¬ 
tion: Wool Products Labeling Act; 
§ 13.1900 Source or origin: Wool Prod¬ 
ucts Labeling Act. I. In connection with 
the importation into the United States 
or the introduction or manufacture for 
introduction into commerce, or the offer¬ 
ing for sale, sale, transportation, or dis¬ 
tribution in commerce, as “commerce” 
is defined in the Federal Trade Commis¬ 
sion Act and the Wool Products Labeling 
Act of 1939, of fabrics or ladies' coats 
or other “wool products,” as such prod¬ 
ucts are defined in and subject to the 
Wool Products Labeling Act of 1939, 
which products contain, purport to con¬ 
tain or in any way are represented as 
containing “wool,” “reprocessed wool.” 
or “reused wool.” as those terms are de¬ 
fined in said act, misbranding or mis¬ 
representing such products by: 1. Falsely 
or deceptively stamping, tagging, label¬ 
ing. or otherwise identifying such prod¬ 
ucts as to the character or amount of the 
constituent fibers included therein; 2. 
failing to securely affix to or place on 
each such product a stamp, tag, label, or 
other means of identification showing 
in a clear and conspicuous manner: (a) 
The percentage of the total fiber weight 
of such wool product, exclusive of orna¬ 
mentation not exceeding five percentum 
of said total fiber weight, of (1) wool, 
(2) reprocessed wool. (3) reused wool. 
(4) each fiber other than wool where 
said percentage by weight of such fiber 
is five percentum or more, and (5) the 
aggregate of all other fibers; (b) the 
maximum percentage of the total weight 
of such wool product of any non-fibrous 
loading, filling, or adulterating matter; 
(c) the name or the registered identifi¬ 
cation number of the manufacturer of 
such wool product or of one or more per¬ 
sons engaged in introducing such wool 
product into commerce, or in the offer¬ 
ing for sale, sale, transportation, dis¬ 
tribution, or delivery for shipment there¬ 
of in commerce, as “commerce” is de¬ 
fined in the Wool Products Labeling Act 
of 1939: 3. failing to set forth on fiber 
content labels or tags the common gen¬ 
eric names of the fiber contents in re¬ 
spondents’ wool products; 4. stamping, 
tagging, labeling, or otherwise identi¬ 
fying such products as containing the 
hair or fleece of the Cashmere goat with¬ 
out setting out in a clear and conspicu¬ 
ous manner on each such stamp, tag, 
label, or other means of identification, 
the percentage of such Cashmere con¬ 
tent therein; and 5. failing to stamp, tag, 
label, or otherwise identify such prod¬ 
ucts in terms of the English language: 


which is not composed entirely of the 
hair of the Cashmere goat; and 2. rep¬ 
resenting in any manner that said prod¬ 
ucts contain a greater percentage of 
cashmere than is the fact; prohibited, 
subject to the provision, however, as re¬ 
spects prohibition “5” of part “I” with 
regard to failure to stamp, tag, label, or 
otherwise identify products concerned in 
terms of the English language, that in 
the event such stamps, tags, labels, or 
other means of identification contain 
any cf the required information in a 
language other than English, all of the 
required information shall appear both 
in such other language and in the Eng¬ 
lish language; that the provisions con¬ 
cerning misbranding shall not be con¬ 
strued to prohibit acts permitted by 
paragraphs (a) and <b) of section 3 of 
the Wool Products Labeling Act of 1939, 
and that nothing contained in the order 
shall be construed as limiting any ap¬ 
plicable provisions of said act or the 
rules and regulations promulgated there¬ 
under; and that, as respects the pro¬ 
hibited use of the word “Cashmere.” etc., 
^to designate, etc., any product not com¬ 
posed entirely of the hair of the Cash- 
mere goat, as set forth in “1” of part “II.” 
that in the case of any product composed 
in part of the hair of the Cashmere goat 
and in part of other fibers or materials, 
such term may be used as descriptive of 
the Cashmere content if there are used 
in immediate connection or conjunction 
therewith, in letters of at least equal size 
and conspicuousness, words truthfully 
designating such other constituent fibers 
or materials. 

(Sec. 6. 38 Stat. 721; 15 U. S. C. 46. Inter¬ 
pret or apply sec. 5. 38 Stat. 719. as amended, 
secs 2-5, 54 Stat. 1128-1130; 15 U. S. C. 45, 
68 68c) [Cease and desist order. Lilli Ann 
Corp. et ftl.. Sin Francisco, Ca!if., Docket 
6330. Sept. 22. 1955.1 

In the Matter of Lilli Ann Corp., a Cor¬ 
poration; and Soufflet-America, Inc., 
a Corporation: and Adolph P. Schu- • 
man. Individually and as an Officer of 
Said Corporations 

This proceeding was heard by John 
Lewis, hearing examiner, upon the com¬ 
plaint cf the Commission which charged 
respondents Lilli Ann Corp., Soufflet- 
America, Inc., and Adolph P. Schu man, 
individually and as an officer thereof, 
with having violated the Wool Products 
Labeling Act of 1939 and the rules and 
regulations promulgated thereunder, 
and the Federal Trade Commission Act, 
through the misbranding of certain wool 
products, including certain fabrics and 
ladies* coats, through the practice, 
among others, of labeling such coats 
made of sheep wool, rabbit hair, and 
cashmere as “Cashmere of France— 
Woven in Paris for Lilli Ann”, mislabel¬ 
ing certain fabrics as to their content, 
and using, in certain instances, infor- 


and, II. in connection with the offeringsnation on labels in French without an 
for sale, sale, or distribution in com- 
-merce, as “commerce” is defined in the 


Federal Trade Commission Act, of fab¬ 
rics, ladies* coats, or other products; 
I. Using the word “Cashmere” or any 
simulation thereof, either alone or in 
conjunction with other words, to desig¬ 
nate, describe, or refer to any product 


accompanying English translation, and 
with violation of the Federal Trade 
Commission Act through falsely repre¬ 
senting in invoices, orders, and con¬ 
firmations of orders the content of piece 
goods; and upon a stipulation which was 
entered into by respondents with coun¬ 
sel supporting the complaint, provided 
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for the entry of a consent order dispos¬ 
ing of all the issues in the proceeding, 
was signed by counsel supporting the 
complaint, counsel for respondents, and 
respondents, was approved by the Di¬ 
rector of the Commission’s Bureau of 
Litigation, and was submitted to said 
hearing examiner, theretofore duly des¬ 
ignated, and was followed by a state¬ 
ment by counsel for respondents, for 
the record, by way of explaining the cir¬ 
cumstances surrounding the particular 
violations charged and in extenuation 
thereof, received with the understand¬ 
ing that said remarks did not consti¬ 
tute an admission by respondents 
concerning any of the substantive al¬ 
legations of the complaint, and that they 
did not impair the effectiveness of the 
stipulation submitted to the hearing ex¬ 
aminer, including the order therein 
provided for. 

Said stipulation set forth that re¬ 
spondents admitted all the jurisdic¬ 
tional allegations of the complaint and 
agreed that the record in the matter 
might be taken as if the Commission had 
made findings of jurisdictional facts in 
accordance with such allegations; that 
all parties expressly waived a hearing 
before the hearing examiner or the 
Commission, and all further and other 
procedure to which the respondents 
might be entitled under the Federal 
Trade Commission Act or the rules of 
practice of the Commission; that re¬ 
spondents also agreed that the order to 
cease and desist issued in accordance 
with said stipulation should have the 
same force and effect as if made after 
a full hearing, and specifically waived 
any and all right, power, or privilege to 
challenge or contest the validity of said 
order; and that the complaint in the 
matter might be used in construing the 
terms of the order provided for in said 
stipulation, and that the signing of said 
stipulation was for settlement purposes 
only and did not constitute an admission 
by respondents that they had violated 
the law as alleged in the complaint. 

Thereafter the aforesaid proceeding 
having come on for final consideration 
by said hearing examiner on the com¬ 
plaint and the aforesaid stipulation for 
consent order, said hearing examiner 
made his initial decision in which he set 
forth the aforesaid matters, and his 
conclusion, it appearing that the order 
provided for in said stipulation con¬ 
formed in all respects to the proposed 
order in the “notice” portion of the 
complaint, that said stipulation pro¬ 
vided for an appropriate disposition of 
the proceeding; his acceptance thereof, 
which he ordered filed upon becoming 
part of the Commission’s decision in ac¬ 
cordance with §§3.21 and 3.25 of the 
Commission’s rules of practice; and in 
which he accordingly made certain 
jurisdictional findings, including find¬ 
ings as to said respondents, and findings' 
that the Commission had jurisdiction 
of the subject matter of the proceeding 
and of the aforesaid respondents, that 
the complaint stated a cause of action 
against them under the Wool Products 
Labeling Act of 1939 and the Federal 
Trade Commission Act, and that the 
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proceeding was in the interest of the 
public; and in which he issued order to 
cease and desist. 

Thereafter said initial decision, in¬ 
cluding said order, as announced and 
decreed by “Decision of the Commission 
and Order to File Report of Compliance”, 
dated September 9.1955, became, on Sep¬ 
tember 22, 1955, pursuant to § 3.21 of the 
Commission’s rules of practice, the deci¬ 
sion of the Commission. 

Said order to cease and desist is as 
follows; 

It is ordered, That the respondents 
Lilli Ann Corp., a corporation; Soufflet- 
America, Inc., a corporation; and the 
officers of each of said corporations, and 
Adolph P. Schuman, individually and as 
an officer of each of said corporations; 
and respondents’ representatives, agents, 
and employees, directly or through any 
corporate or other device, in connection 
with the importation into the United 
States or the introduction or manufac¬ 
ture for introduction into commerce, or 
the offering for sale, sale, transportation, 
or distribution in commerce, as “com¬ 
merce” is defined in the Federal Trade 
Commission Act and the Wool Products 
Labeling Act of 1939. of fabrics or ladies’ 
coats or other “wool products,” as such 
products are defined in and subject to 
the Wool Products Labeling Act of 1939, 
which products contain, purport to con¬ 
tain or in any way are represented as 
containing “wool,” “reprocessed wool,” 
or “reused wool,” as those terms are de¬ 
fined in said Act, do forthwith cease and 
desist from misbranding or misrepre¬ 
senting such products by; 

1. Falsely or deceptively stamping, 
tagging, labeling or otherwise identifying 
such products as to the character or 
amount of the constituent fibers in¬ 
cluded therein; 

2. Failing to securely affix to or place 
on each such product a stamp, tag, label 
or other means of identification showing 
in a clear and conspicuous manner; 

(a) The percentage of the total fiber 
weight of such wool product, exclusive 
of ornamentation not exceeding five per- 
centum of said total fiber weight, of 
(1) wool. (2) reprocessed wool, (3) re¬ 
used wool, (4) each fiber other than wool 
where said percentage by weight of such 
fiber is five percentum or more, and (5) 
the aggregate of all other fibers; 

(b) The maximum percentage of the 
total weight of such wool product of any 
non-fibrous loading, filling, or adulter¬ 
ating matter; 

<c) The name or the registered iden¬ 
tification number of the manufacturer 
of such wool product or of one or more 
persons engaged in introducing such 
wool product into commerce, or in the 
offering for sale, sale, transportation, 
distribution or delivery for shipment 
thereof in commerce, as “commerce” is 
defined in the Wool Products Labeling 
Act of 1939. 

3. Failing to set forth on fiber con¬ 
tent labels or tags the common generic 
names of the fiber contents in their wool 
products; 

4. Stamping, tagging, labeling, or 
otherwise identifying such products as 


containing the hair or fleece of the 
Cashmere goat without setting out in 
a clear and conspicuous manner on each 
such stamp, tag, label, or other means 
of identification, the percentage of such 
Cashmere content therein; 

5. Failing to stamp, tag, label or 
otherwise identify such products in 
terms of the English language; provided 
that in the event such stamps, tags, 
labels, or other means of identification 
contairl any of the required information 
in a language other than English, all 
of the required information shall appear 
both in such other language and in the 
English language. 

Provided, That the foregoing provi¬ 
sions concerning misbranding shall not 
be construed to prohibit acts permitted 
by paragraphs (a) and (b) of section 3 
of the Wool Products Labeling Act of 
1939; And provided further, That noth¬ 
ing contained in this order shall be con¬ 
strued as limiting any applicable provi¬ 
sions of said act or the rules and 
regulations promulgated thereunder. 

It is further ordered. That the re¬ 
spondents Lilli Ann Corp., a corpora¬ 
tion, Soufflet-America, Inc., a corpora¬ 
tion, and the officers of each of said 
corporations, and Adolph P. Schuman, 
individually and as an officer of each of 
said corporations, and respondents’ rep¬ 
resentatives, agents, and employees, di¬ 
rectly or through any corporate or other 
device, in connection with the offering 
for sale, sale or distribution in com¬ 
merce, as “commerce” is defined in the 
.Federal Trade Commission Act. of fab¬ 
rics. ladies’ coats, or other products, do 
forthwith cease and desist from directly 
or indirectly: 

1. Using the word “Cashmere” or any 
simulation thereof, either alone or in 
conjunction with other words, to desig¬ 
nate, describe, or refer to any product 
which is not composed entirely of the 
hair of the Cashmere goat: Provided, 
hoioevcr. That in the case of any product 
composed in part of the hair of the 
Cashmere goat and in part of other 
fibers or materials, such term may be 
used as descriptive of the Cashmere con¬ 
tent if there are used in immediate con¬ 
nection or conjunction therewith, letters 
of at least equal size and conspicuous¬ 
ness, words truthfully designating such 
other constituent fibers or materials. 

2. Representing in any manner that 
said products contain a greater per¬ 
centage of Cashmere than is the fact. 

By said “Decision of the Commission”, 
etc., report of compliance was required 
as follows: 

It is ordered, That the respondents 
herein shall, within sixty (60) days after 
service upon them of this order, file with 
the Commission a report in writing set¬ 
ting forth in detail the manner and form 
in which they have complied with the 
order to cease and desist. 

Issued: September 9, 1955. 

By the Commission. 

[seal] Robert M. Parrish, 

Secretary. 

IF. R. Doc. 55-8135; Filed, Oct. 0, 1955; 

8:49 a. m.j 
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TITLE 21—FOOD AND DRUGS 

Chapter I—Food and Drug Admin¬ 
istration, Department of Health, 
Education, and Welfare 

Part 146c—Certification of Chlor- 
tetracycline (or Tetracycline) and 
Chlortetracycline- (or Tetra¬ 
cycline-) Containing Drugs 

chlortetracycline ointment 

By virtue of the authority vested in the 
Secretary of Health, Education, and Wel¬ 
fare by the provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 507, 
59 Stat. 463, 61 Stat. 409, 67 Stat. 389; 
sec. 701, 52 Stat. 1055; 21 U. S. C. 357, 
371) and delegated to the Commissioner 
of Food and Drugs by the Secretary (20 
F. R. 1996), the regulations for certifica¬ 
tion of chlortetracycline (or tetra¬ 
cycline) and chlortetracycline- (or 
tetracycline-) containing drugs are 
amended as follows: 

In § 146c.202 Chlortetracycline oinU 
ment * • •, subparagraphs (2) and (4) 
of paragraph (c) Labeling are amended 
by deleting therefrom the words “tetra¬ 
cycline hydrochloride/'. 

Notice and public procedure are not 
necessary prerequisites to the promulga¬ 
tion of this order, and I so find, since it 
was drawn in collaboration with inter¬ 
ested members of the affected industry 
and since it would be against public in¬ 
terest to delay providing for the amend¬ 
ment set forth above. 

Effective date . This amendment shall 
become effective 90 days from the date 
of publication of this order in the Fed¬ 
eral Register. 

(Sec. 701, 52 Stat. 1055; 21 U. S. C. 371. In¬ 
terprets or applies sec. 507, 59 Stat. 463, as 
amended; 21 U. S. C. 357) 

Dated: October 3, 1955. 

[seal! Geo. P. Larrick, 

Commissioner of Food and Drugs. 

[P. R. Doc. 55-8132; Piled, Oct. 6, 1955; 
8:48 a. m.) 

TITLE 5— administrative 
PERSONNEL 

Chapter I—Civil Service Commission 

Part 6—Exceptions From the 
Competitive Service 

post office department 

Effective upon publication in the Fed¬ 
eral Register, paragraph (b) (4) is 
added to § 6.309 as set out below. 

§ 6.309 Post Office Department . ♦ ♦ • 
(b) Bureau of Facilities. * • • 

(4) One Deputy Assistant Postmaster 
General. 

(R. S. 1753. sec. 2. 22 Stat. 403: 5 U. S. C. 631. 
633; E. O.*W440. 18 P. R. 1823, 3 CFR 1953 
Supp.) 

United States Civil Serv¬ 
ice Commission, 

[seal] Wm. C. Hull, 

Executive Assistant. 

IP. R. Doc. 55-8134; Piled. Oct. 6, 1955; 
8:49 a. m.J 

No. 196 1 3 


TITLE 6—AGRICULTURAL CREDIT 

Chapter I—Farm Credit 
Administration 

Subchapter E—Production Credit System 

[FCA Order No. 6361 

Part 50— Rules and Regulations for 
Production Credit Associations 

payment of dividends 

The rules and regulations for Produc¬ 
tion Credit Associations are hereby 
amended by adding thereto a new sec¬ 
tion reading as follows: 

§ 50.26 Payment of dividends, (a) A 
PCA may pay dividends on its outstand¬ 
ing class A and class B stock, without 
preference, or on class A stock alone, at 
a rate not to exceed 7 per centum per 
annum when (1) it has met all divi¬ 
dend requirements prescribed by the 
production credit corporation of the dis¬ 
trict, and the corporation has approved 
such payment, (2) the association has 
retired all of its class A stock owned 
by the corporation, and (3) its surplus 
account (after payment of dividends) 
is in an amount at least equal to the 
minimum amount prescribed by the 
corporation as required by law: Provided, 
however. That, except with the approval 
of the Farm Credit Administration, no 
dividend may be paid by an association 
if its surplus account (after payment of 
dividends) is in an amount less than 
7 V 2 per centum of the maximum amount 
of its outstanding loans during the most 
recent 3-year period. 

(b) A production credit association 
may pay dividends on its outstanding 
class C stock in accordance with the 
terms and conditions of each issue of 
such stock, when such payment is ap¬ 
proved by the production credit corpora¬ 
tion of the district. 

(Secs. 20, 23. 48 Stat. 259, 266. see. 202, 69 
Stat. 663; 12 U. S. C. 1131d, 1131g) 

TSEAL] R. B. TOOTELL. 

Governor , 

Farm Credit Administration. 

[F. R. Doc. 55-8130; Filed, Oct. 6. 1955; 

8:43 a. m.J 


Chapter IV—Commodity Stabilization 
Service and Commodity Credit Cor¬ 
poration, Department of Agricul¬ 
ture 

Subchapter B—Loans, Purchases and Other 
Operations 

[1954 C. C. C. Grain Price Support Bulletin 1, 
Supp. 3, Amdt. 1. CornJ 

Part 421 —Grains and Related 
Commodities 

Subpart —1954 -Crop Corn Reseal Loan 
Program 

availability; time 

The regulations issued by Commodity 
Credit Corporation and Commodity Sta¬ 
bilization Service, published in 19 F. R. 
3365, 6902, 7155 and 20 F. R. 411 and 3815 
and containing the specific requirements 


for the 1954-Crop Corn Reseal Loan 
Program, are hereby amended as follows: 

Section 421.727 (b) (3) is amended to 
allow producers with corn under pur¬ 
chase agreements who notified the 
county committee before July 31, 1955, 
of their intention to participate in the 
reseal loan program more time for the 
execution of loan documents by changing 
the date in the third sentence from 
September 30,1955. to November 30.1955, 
so that the amended subparagraph (3) 
reads as follows: 

§ 421.727 Availability. • • • 

(b) Time. • • • 

(3) The producer who signed a pur¬ 
chase agreement on farm-stored corn is 
required, under the 1954 Corn Price Sup¬ 
port Program, to notify the county com¬ 
mittee not later than July 31. 1955. if he 
intends to sell the corn to CCC. If the 
producer has notified the county com¬ 
mittee on or before July 31, 1955. of his 
intention to sell the corn to CCC. or to 
participate in this program, he may ob¬ 
tain a farm-storage loan on the corn. 
The loan documents must be executed by 
the producer on or before the final date 
for delivery specified in the delivery in¬ 
structions, or on or before November 30, 
1955, if the producer has not requested 
or received delivery instructions. The 
loan documents must be presented for 
disbursement within 15 days after exe¬ 
cution. Disbursement of loans will be 
made to producers by approved lending 
agencies under an agreement with CCC, 
or by ASC county offices by means of 
sight drafts drawn on CCC. Payment in 
cash, credit to the producer’s account or 
the drawing of a check or draft shall 
constitute disbursement. The producer 
shall not present the loan documents for 
disbursement unless the corn is in exist¬ 
ence and in good condition. If the corn 
was not in existence and in good condi¬ 
tion at the time of disbursment, the 
total amount disbursed under the loan 
shall be promptly refunded by the pro¬ 
ducer. In the event the amount dis¬ 
bursed exceeds the amount authorized 
under this subpart, the producer shall be 
personally liable for repayment of the 
amount of such excess. 

(Sec. 4. 62 8tat. 1070. as amended; 15 U. S. C. 
714b. Interprets or applies sec. 5. 62 Stat. 
1072, secs. 101. 401. 63 Stat. 1051, 1064; 15 
U. S. C. 714c. 7 U. S. C. 1441, 1421) 

Issued this 4th day of October 1955. 

[seal] Earl M. Hughes, 

Executive Vice President, 
Commodity Credit Corporation. 

|F. R. Doc. 55-8142; Piled. Oct. 6. 1955; 

8:51 a. m.J 


[1955 CCC Cotton Bulletin 1. Amdt. 4J 
Part 427 —Cotton 

Subpart— 1955 Cotton Loan Program 

REVISION OF BAGGING (BALE COVERING) 
REQUIREMENTS 

The regulations issued by Commodity 
Credit Corporation and the Commodity 
Stabilization Service published in 20 
F. R. 4353. 6151, 6238, and 6373 and con¬ 
taining the instructions and require* 
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ments with respect to the 1955 Cotton 
Loan Program are hereby amended as 
follows: 

Section 427.606 (g) as amended is 
further amended to eliminate the re¬ 
quirement that heads of bales be com¬ 
pletely covered so that the amended 
paragraph reads as follows: 

(g) Each bale of cotton must weigh 
not less than 300 nor more than 700 
pounds, gross weight, and must be ade¬ 
quately packaged in new material manu¬ 
factured for cotton bale covering, except 
used jute and sugar bagging will be 


acceptable if such bagging is clean and 
in sound condition. New bagging used 
in the Cotton Experimental Bale Cover 
Program sponsored by the National 
Cotton Council, Memphis, Tennessee 
(hereinafter referred to as “Experi¬ 
mental Bale Cover Program”) will be 
acceptable provided there is attached to 
each bale covered with such bagging a 
tag which indentifles such bale with the 
program, the type of cover used on such 
bale and which shows the actual tare 
weight and the number of pounds to be 
added to the gross weight of the bale for 


the purpose of adjusting the bale to the 
normal gross weight under such program. 

(Sec. 4. 62 Stat. 1070, as amended; 15 U. S. C. 
714b. Interprets or applies sec. 5, 62 Stat. 
1072, secs. 101, 401, 63 Stat. 1051. 1054; 15 
U. S. C. 714c, 7 U. S. C. 1441, 1421) 

Issued this 3d day of October 1955. 

[seal] Walter C. Berger, 

Acting Executive Vice President, 
Commodity Credit Corpora¬ 
tion. 

(F. R. Doc. 55-8143; Filed, Oct. 6, 1955; 
8:51 a. m.] 


PROPOSED RULE MAKING 


DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

[ 26 CFR (1954) Part 1 1 

Income Tax; Taxable Years Beginning 
After Dec. 31, 1953 

CERTAIN DEATH BENEFITS SPECIFICALLY 
EXCLUDED FROM GROSS INCOME 

NOTICE OF PROPOSED RULE MAKING 

Notice is hereby given that, pursuant 
to the Administrative Procedure Act, 
approved June 11, 1946, the regulations 
set forth in tentative form below are 
proposed to be prescribed by the Com¬ 
missioner of Internal Revenue with the 
approval of the Secretary of the Treas¬ 
ury. Prior to final adoption of such 
regulations, consideration will be given 
to any data, views, or arguments per¬ 
taining thereto which are submitted in 
writing, in duplicate, to the Commis¬ 
sioner of Internal Revenue. Attention: 
T:P, Washington 25, D. C., within the 
period of 30 days from the date of pub¬ 
lication of this notice in the Federal 
Register. The proposed regulations are 
to be issued under the authority con¬ 
tained in sections 101 (d> and 7805 of 
the Internal Revenue Code of 1954 (68A 
Stat. 27, 917; 26 U. S. C. 101 (d), 7805). 

[seal! T. Coleman Andrews, 
Commissioner of Internal Revenue. 

The following regulations under sec¬ 
tion 101 of the Internal Revenue Code of 
1954 are hereby prescribed with respect 
to amounts rweived by reason of the 
death of an insured or an employee oc- 
curing after August 16, 1954: 

Sec. 

1.101 Statutory provisions; certain death 
benefits. 

1.101- 1 Exclusion from gross income of pro¬ 

ceeds of life insurance contracts 
payable by reason of death. 

1.101- 2 Employees' death benefits. 

1.101- 3 Interest payments. 

1.101- 4 Payment of life insurance proceeds 

at a date later than death. 

1.101- 5 Alimony, etc., payments. 

1.101- 6 Effective date. 

ITEMS SPECIFICALLY EXCLUDED FROM GROSS 
INCOME 

§ 101 Statutory provisions; certain 
death benefits. 

Sec. 101. Certain death benefits — (a) Pro¬ 
ceeds of li/e insurance contracts payable by 


reason of death —(1) General rule . Except 
as otherwise provided in paragraph (2) and 
in subsection (d), gross income does not 
include amounts received (whether in a sin¬ 
gle sum or otherwise) under a life insur¬ 
ance contract, if such amounts are paid by 
reason of the death of the insured. 

(2) Transfer for valuable consideration. 
In the case of a transfer for a valuable con¬ 
sideration. by assignment or otherwise, of a 
life insur^pce contract or any interest there¬ 
in, the amount excluded from gross Income 
by paragraph (1) shall not exceed an amount 
equal to the sum of the actual value of 
such consideration and the premiums and 
other amounts subsequently paid by the 
transferee. The preceding sentence,6hall not 
apply In the case of such transfer— 

(A) If such contract or interest therein 
has a basis for determining gain or loss in 
the hands of a transferee determined In 
whole or In part by reference to such basis 
of such contract or Interest therein in the 
hands of the transferor, or 

(B) If such transfer Is to the Insured, to a 
partner of the insured, to a partnership in 
which the insured is a partner, or to a cor¬ 
poration In which the Insured Is a share¬ 
holder or officer. 

(b) Employees' death benefits —(1) Gen¬ 
eral rule. Gross Income does not include 
amounts received (whether in a single sum 
or otherwise) by the beneficiaries or the 
estate of an employee, if such amounts are 
paid by or on behalf of an employer and are 
paid by reason of the death of the em¬ 
ployee. 

(2) Special rules for paragraph (1) —(A) 
$5,000 limitation. The aggregate amounts 
excludable under paragraph (1) with re¬ 
spect to the death of any employee shall 
not exceed $5,000. 

(B) Nonforfeitable rights. Paragraph (1) 
shall not apply to amounts with respect 
to which the employee possessed. Immedi¬ 
ately before his death, a nonforfeitable 
right to receive the amounts while living 
(other than total distributions payable, as 
defined in section 402 (a) (3). which are 
paid to a distributee, by a stock bonus, pen¬ 
sion, or profit-sharing trust described in 
section 401 (a) which is exempt from tax 
under section 501 (a), or under an annuity 
contract under a plan which meets the re¬ 
quirements of paragraphs (3), (4), (5). and 
(6) of section 401 (a), within one taxable 
year of the distributee by reason of the em¬ 
ployee’s death). 

(C) Joint and survivor annuities. Para¬ 
graph (1) shall not apply to amounts re¬ 
ceived by a surviving annuitant under a 
joint and survivor’s annuity contract after 
the first day of the first period for which 
an amount was received as an annuity by 
the employee (or would have been received 
if the employee had lived). 


(D) Other annuities. In the case of any 
amount to which section 72 (relating to 
annuities, etc.) applies, the amount which 
is excludable under paragraph (1) (as modi¬ 
fied by the preceding subparagraphs of this 
paragraph) shall be determined by reference 
to the value of such amount as of the day 
on which the employee died. Any amount 
so excludable under paragraph (1) shall, for 
purposes of section 72. be* treated as addi¬ 
tional consideration paid by the employee. 

(c) Interest. If any amount excluded 
from gross income by subsection (a) or (b) 
is held under an agreement to pay interest 
thereon, the interest payments shall be in¬ 
cluded in gross income. 

(d) Payment of life insurance proceeds at 
a date later than death —(1) General rule. 
The amounts held by an insurer with respect 
to any beneficiary shall be prorated (in ac¬ 
cordance with such regulations as may be 
prescribed by the Secretary or his delegate) 
over the period or periods with respect to 
which such payments are to be made. There 
shall be excluded from the gross income of 
such beneficiary in the taxable year 
received— 

(A) Any amount determined by such pro¬ 
ration. and 

(B) In the case of the surviving spouse of 
the insured, that portion of the excess of 
the amounts received under one or more 
agreements specified in paragraph (2) (A) 

(whether or not payment of any part of such 
amounts is guaranteed by the insurer) over 
the amount determined in subparagraph 
(A) of this paragraph which is not greater 
than $1,000 with respect to any insured. 

Gross Income includes, to the extent not ex¬ 
cluded by the preceding sentence, amounts 
received under agreements to which this 
subsection applies. 

(2) Amount held by an insurer. An 
amount held by an insurer with respect to 
any beneficiary shall mean an amount to 
which subsection (a) applies which is — 

(A) Held by any insurer under an agree¬ 
ment provided for in the life insurance con¬ 
tract, whether as an option or otherwise, to 
pay such amount on a date or dates later 
than the death of the insured, and 

(B) Is eqmil to the value of such agree¬ 
ment to sucfi'beneflciary 

(i) As of the date of death of’the insured 
(as if any option exercised under the iffe 
insurance contract were exe^^ed at such 
time), and 

(ii) As discounted on the basis of the in¬ 
terest rate and mortality tables used by the 
insurer in calculating payments under the 
agreement. 

(3) Surviving spouse. For purposes of 
this subsection, the term “surviving spouse’’ 
means the spouse of the insured as of the 
date of death, including a spouse legally 
separated but not under a decree of absolute 
divorce. 
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(4)^ Application of subsection . This sub¬ 
section shall not apply to any amount to 
which subsection (c) Is applicable. 

(e) Alimony , etc., payments —(1) In gen¬ 
eral. This section shall not apply to so much 
of any payment as Is Includible In the gross 
Income of the wife under section 71 (relat¬ 
ing to alimony) or section 682 (relating to 
income of an estate or trust in case of 
divorce, etc.). 

(2) Cross reference. For definition of 
"wife” see section 7701 (a) (17). 

(f) Effective date of section. This section 
shall apply only to amounts received by rea¬ 
son of the death of an insured or an em¬ 
ployee occurring after the date of enactment 
of this title. Section 22 (b) (1) of the 
Internal Revenue Code of 1939 shall apply 
to amounts received by reason of the death 
of an insured or an employee occurring on 
or before such date. 

51.101-1 Exclusion from gross in¬ 
come of proceeds of life insurance con¬ 
tracts payable by reason of death —(a) 
In general. Section 101 (a) (1) states 
the general rule that the proceeds of life 
insurance policies, if paid by reason of 
the death of the insured, are excluded 
from the gross income of the recipient. 
Death benefit payments under work¬ 
men’s compensation insurance contracts, 
or under accident and health insurance 
contracts, having the characteristics of 
life insurance proceeds payable by rea¬ 
son of death, are covered by this provi¬ 
sion. For provisions relating to death 
benefits paid by or on behalf of employ¬ 
ers, see section 101 (b) and § 1.101-2. 
The exclusion from gross income allowed 
by section 101 (a) applies whether pay¬ 
ment is made to the estate of the insured 
or to any beneficiary (individual, corpo¬ 
ration or partnership) and whether it is 
made directly or in trust. The extent 
to which this exclusion applies in cases 
where life insurance policies have been 
transferred for valuable consideration is 
stated in section 101 (a) (2) and in 
paragraph (b) of this section. In cases 
where the proceeds of a life insurance 
policy, payable by reason of the death of 
the insured, are paid, other than in a 
single sum at the time of such death, the 
amounts to be excluded from gross in¬ 
come may be affected by the provisions 
of section 101 (c) (relating to amounts 
held under agreements to pay interest) 
or section 101 (d) (relating to amounts 
payable at a date later than death). 
See §§ 1.101-3 and 1.101-4. For rules 
governing the taxability of insurance 
proceeds constituting benefits payable on 
the death of an employee under pension, 
profit-sharing, or stock bonus plans 
described in section 401 (a) and exempt 
under section 501 (a), or under annuity 
plans meeting the requirements of sec¬ 
tion 401 (a) (3), (4), (5). and (6). see 
also sections 402 (a) and 403 (a) and the 
regulations thereunder. 

(b) Transfers of life insurance poli¬ 
cies. (1) In the case of a transfer, by 
assignment or otherwise, of a life insur¬ 
ance policy or any interest therein for a 
valuable consideration, the amount of 
the proceeds attributable to such policy 
or interest which is excludable from the 
transferee’s gross income is limited to 
the sum of (i) the actual value of the 
consideration for such transfer, and (ii) 
the premiums and other amounts subse¬ 
quently paid by the transferee (see sec¬ 
tion 101 (a) (2) and example il) of 
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subparagraph (5) of this paragraph). 
However, this limitation on the amount 
excludable from the transferee’s gross 
income does not apply (except in certain 
special cases involving a series of trans¬ 
fers), where the basis of the policy or 
interest transferred, for the purpose of 
determining gain or loss with respect to 
the transferee, is determinable, in whole 
or in part, by reference to the basis of 
such contract or interest in the hands of 
the transferor (see section 101 (a) (2) 
(A) and examples (2) and (4) of subpar¬ 
agraph (5) of this paragraph). Neither 
does the limitation apply where the pol¬ 
icy or interest therein is transferred to 
the insured, to a partner of the insured, 
to a partnership in which the insured is 
a partner, or to a corporation in which 
the insured is a shareholder or officer 
(see section 101 (a) (2) (B)). For rules 
relating to gratuitous transfers, see sub- 
paragraph (2) of this paragraph. For 
special rules with respect to certain cases 
where a series of transfers is involved, 
see subparagraph (3) of this paragraph. 

(2) In the case of a gratuitous trans¬ 
fer. by assignment or otherwise, of a life 
insurance policy or any interest therein, 
as a general rule the amount of the pro¬ 
ceeds attributable to such policy or in¬ 
terest which is excludable from the 
transferee’s gross income under section 
101 (a) is limited to the sum of (i) the 
amount which would have been exclud¬ 
able by the transferor (in accordance 
with this paragraph) if no such transfer 
had taken place, and (ii) any premiums 
and other amounts subsequently paid by 
the transferee. (See example (6) of 
subparagraph (5) of this paragraph.) 
However, where the transfer in question 
is made to the insured, to a partner of 
the insured, to a partnership in which 
the insured is a partner, or to a corpora¬ 
tion in which the insured is a share¬ 
holder or officer, the entire amount of 
the proceeds attributable to the policy or 
interest transferred shall be excludable 
from the transferee’s gross income (see 
section 101 (a) (2) (B) and example (7) 
of subparagraph (5) of this paragraph). 

(3) In the case of a series of transfers, 
if the last transfer of a life insurance 
policy or an interest therein is for a 
valuable consideration— 

(i) The general rule is that the final 
transferee shall exclude from gross in¬ 
come. with respect to the proceeds of 
such policy or interest therein, only the 
sum of— 

(a) The actual value of the considera¬ 
tion paid by him, and 

(b) The premiums and other amounts 
subsequently paid by him; 

(ii) If the final transfer is to the 
insured, to a partner of the insured, to 
a partnership in which the insured is a 
partner, or to a corporation in which 
the insured is a shareholder or officer, 
the final transferee shall exclude the 
entile amount of the proceeds from 
gross income; 

(iii) Except where subdivision (ii) of 
this subparagraph applies, if the basis of 
the policy or interest transferred, for the 
purpose of determining gain or loss with 
respect to the final transferee, is deter¬ 
minable, in whole or in part, by reference 
to the basis of such policy or interest 
therein in the hands of the transferor, 
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the amount of the proceeds which is ex¬ 
cludable by the final transferee is limited 
to the sum of— 

(a) The amount which would have 
been excludable by his transferor if no 
such transfer had taken place, and 

(b) Any premiums and other amounts 
subsequently paid by the final trans¬ 
feree himself. 

(4) F qjt the purposes of section 101 
(a) (2) 'and subparagraphs (1) and (3) 
of this paragraph, a ‘‘transfer for a 
valuable consideration” is any absolute 
transfer for value of a right to receive 
all or a part of the proceeds of a life 
insurance policy. Thus, the creation, 
for value, of an enforceable contractual 
right to receive all or a part of the pro¬ 
ceeds of a policy may constitute a trans¬ 
fer for a valuable consideration of the 
policy or an interest therein. On the 
other hand, the pledging or assignment 
of a policy as collateral security is not 
a transfer for a valuable consideration 
of such policy or an interest therein, and 
section 101 is inapplicable to any 
amounts received by the pledgee or 
assignee. 

(5) The application of this paragraph 
may be illustrated by the following 
examples: 

Example (1). A pays premiums of $500 
for an insurance policy in the face amount 
of $1,000 upon the life of B. and subse¬ 
quently transfers the policy to C for $600. 
C receives the proceeds of $1,000 upon the 
death of B. The amount which C can ex¬ 
clude from his gross income Is limited to 
$600 plus any premiums paid by C subse¬ 
quent to the transfer. 

Example (2). The A Corporation pur¬ 
chases for a single premium of $500 an 
Insurance policy in the face amount of 
$1,000 upon the life of X. one of its em¬ 
ployees, naming the A Corporation as bene¬ 
ficiary. The A Corporation transfers the 
policy to the B Corporation In a tax-free 
reorganization (the policy having a basis 
for determining gain or loss in the hands of 
the B Corporation determined by reference 
to its basis in the hands of the A Corpora¬ 
tion). The B Corporation receives the pro¬ 
ceeds of $1,000 upon the death of X. The 
entire $1,000 is to be excluded from the gross 
Income of the B Corporation. 

Example (3). The facts are the same as 
In example (2) except that, prior to the 
death of X. the B Corporation transfers the 
policy to the C Corporation for $600. The C 
Corporation receives the proceeds of $1,000 
upon the death of X. The amount which 
the C Corporation can exclude from its gross 
income is limited to $600 plus any premiums 
paid by the C Corporation subsequent to the 
transfer of the policy to it. 

Example (4). The facts are the same as 
In example (3) except that, prior to the 
death of X. the C Corporation transfers the 
policy to the D Corporation in a tax-free 
reorganization (the policy having a basis 
for determining gain or loss in the hands 
of the D Corporation determined by refer¬ 
ence to its basis in the hands of the C 
Corporation). The D Corporation receives 
the proceeds of $1,000 upon the death of X. 
The amount which the D Corporation can 
exclude from its gross Income is limited to 
$600 plus any premiums paid by the C Cor¬ 
poration and the D Corporation subsequent 
to the transfer of the policy to the C Cor¬ 
poration. 

Example (5). The facts are the same as 
in example (3) except that, prior to the 
death of X. the C Corporation transfers the 
policy of the E Corporation, in which X is 
a shareholder. The E Corporation receives 
the proceeds of $1,000 upon the death of X. 
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The entire $1,000 is to be excluded from the 
gross Income of the E Corporation. 

Example (6). A pays premiums of $500 
for an insurance policy in the face amount 
of $1,000 upon his own life, and subsequently 
transfers the policy to his wife B for $600. 
B later transfers the policy without con¬ 
sideration to C. who is the son of A and B. 
C receives the proceeds of $1,000 upon the 
death of A. The amount which C can ex¬ 
clude from his gross Income is limited to 
$600 plus any premiums paid by, B and C 
subsequent to the transfer of the policy to B. 

Example (7). The facts are the same as 
in example (6) except that, prior to the 
death of A, C transfers the policy without 
consideration to A. the insured. A’s estate 
receives the proceeds of $1,000 upon the 
death of A. The entire $1,000 is to be ex¬ 
cluded from the gross income of A’s estate. 

§ 1.101-2 Employees' death benefits — 

(a) In general. (1) Section 101 (b) 
states the general rule that amounts up 
to $5,000 which are paid to the benefi¬ 
ciaries or the estate of an employee, or 
former employee, by or on behalf of an 
employer and by reason of the death of 
the employee shall be excluded from the 
gross income of the recipient. This ex¬ 
clusion from gross income applies 
whether payment is made to the estate 
of the employee or to any beneficiary 
(individual, corporation or partnership), 
whether it is made directly or in trust, 
and, whether or not it is made pursuant 
to a contractual obligation of the em¬ 
ployer. The exclusion applies whether 
payment is made in a single sum or 
otherwise, subject to the provisions of 
section 101 (c), relating to amounts held 
under an agreement to pay interest 
thereon (see § 1.101-3). 

(2) The exclusion does not apply to 
amounts constituting income in respect 
of decedents under section 691, such as 
payments for uncollected salary or un¬ 
used leave, nor to certain other amounts 
with respect to which the deceased em¬ 
ployee possessed, immediately before his 
death, a nonforfeitable right to receive 
the amounts while living (see section 
101 (b) (2) (B) and paragraph (d> of 
this section), nor to amounts received 
as an annuity under a joint and survivor 
annuity obligation where the employee 
was the primary annuitant and the an¬ 
nuity starting date occurred before the 
death of the employee (see section 101 

(b) (2) (C> and paragraph (e) (1) (ii) 
of this section). In the case of amounts 
received by a beneficiary as an annuity 
(but not as a survivor under a joint and 
survivor annuity with respect to which 
the employee was the primary annu¬ 
itant) , the exclusion is applied indirectly 
by means of the provisions of section 72 
and the regulations thereunder (see sec¬ 
tion 101 (b> (2) (D) and paragraph (e) 
(1) (iii) and (iv) of this section). 

(3) The total amount excludable with 
respect to any employee may not exceed 
$5,000 regardless of the number of em¬ 
ployers or the number of benegpiaries 
(for allocation of the exclusion among 
beneficiaries, see paragraph (c) of this 
section). For rules governing the tax¬ 
ability of benefits payable on the death 
of an employee under pension, profit- 
sharing, or stock bonus plans described 
in section 401 (a) and exempt under 
section 501 (a), or under annuity plans 
meeting the requirements of section 401 
(a) (3), (4), (5), and (6). see also sec¬ 
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tions 402 (&) and 403 (a) and the regu¬ 
lations thereunder. 

(b) Payments under certain employee 
benefit plans. Where a payment is made 
by reason of the death of an employee 
by a welfare fund or a trust, including 
a stock bonus, pension, or profit-sharing 
trust described in section 401 (a), or by 
an insurance company (if such payment 
does not constitute “life insurance” 
within the purview of section 101 (a)), 
the payment shall be considered to have 
been made by or on behalf of the em¬ 
ployer to the extent it exceeds amounts 
contributed by, plus amounts which are 
income in respect of, the deceased em¬ 
ployee. For provisions governing the 
taxability of distributions payable on 
the death of an employee participant 
under a trust described in section 401 
(a) and exempt under section 501 (a), 
which has purchased annuity contracts, 
life insurance contracts, or retirement 
income contracts with life insurance 
protection, see § 1.402 (a)-l (a) (4). 

(c) Allocation of the exclusion. (1) 
where the aggregate payments by or on 
behalf of an employer or employers as 
death benefits to the beneficiaries or 
the estate of a deceased employee ex¬ 
ceed $5,000, the $5,000 exclusion shall be 
apportioned among them in the same 
proportion as the amount received by or 
the present value of the amount payable 
to each bears to the total death benefits 
paid or payable by or on behalf of the 
employer or employers. 

(2) The application of the rule in 
subparagraph (1) of this paragraph may 
be illustrated by the following example: 

Example. The M Corporation, the em¬ 
ployer of A, a deceased employee who died 
November 30. 1954, makes payments in 1955 
to the beneficiaries of A as follows: $5,000 
to W. A’s widow, $2,000 to X. the son of A. 
and $3,000 to Y. the daughter of A. No 
other amounts are paid by any other em¬ 
ployer of A to his estate or beneficiaries. 
By application of the apportionment rule 
stated above. W, the widow, will exclude 
$2,500 ($5,000/$10.000, or one-half, of 

$5,000); X, the son, will exclude $1,000 
($2,000/$10.000, or one-fifth, of $5,000); 
and Y. the daughter, will exclude $1,500 
($3,000/$ 10.000, or three-tenths, of $5,000). 

(d) Nonforfeitable rights. (1) Ex¬ 
cept as provided in subparagraph (3) 
of this paragraph, the exclusion pro¬ 
vided by section 101 (b) does not apply 
to amounts with respect to which the 
deceased employee possessed, immedi¬ 
ately before his death, a nonforfeitable 
right to receive the amounts while liv¬ 
ing. Section 101 (b) (2) (B). For the 
purpose of section 101 (b) and this par¬ 
agraph. an employee shall be considered 
to have had a nonforfeitable right with 
respect to— 

(i) Any amount to which he would 
have been entitled— 

(a) If he had made an appropriate 
election or demand, or 

(b) Upon retirement or termination 
of his employment, 

immediately before his death (see ex¬ 
amples (5) and (6) of subparagraph (2) 
of this paragraph); or 

(ii) The present value (immediately 
before his death) of— 

(a) Amounts payable as an annuity 
(as defined in § 1.72-2 (b), whether im¬ 


mediate or deferred) by or oji behalf of 
the employer (see example (1) of sub- 
paragraph (2) of this paragraph), or 

(5) Amounts which would have been 
so payable if the employee had ter¬ 
minated his employment and continued 
to live; 
or 

(iii) Any amount to the extent it is 
paid in lieu of amounts described in 
either subdivision (i) or subdivision (ii) 
of this subparagraph. See examples 
(2), (3), and (4) of subparagraph (2) 
of this paragraph. 

For purposes of subdivision (iii) of this 
subparagraph, any amount paid in dis¬ 
charge of an obligation which arose 
solely because of the existence of a par¬ 
ticular fact or circumstance subsequent 
to the employee's death shall not be con¬ 
sidered an amount paid in lieu of 
amounts described in subdivision (i) or 

(ii) of this subparagraph. Subdivision 

(iii) of this subparagraph shall apply, 
however, to the extent indicated therein, 
to amounts payable without regard to 
any such contingency (to the extent that 
such amounts are equal to or less than 
those described in subdivisions (i) and 
(ii) of this subparagraph which are not 
paid). 

(2) The application of subparagraph 
(1) of this paragraph may be illustrated 
by the following examples, in which it 
is assumed that the plans are not “quali¬ 
fied” plans: 

Example (I). A. who was a participant 
under the B Company pension plan, retired 
on December 31. 1953. He had made no con¬ 
tributions to the plan. Upon his retirement, 
he became entitled to monthly payments of 
$100 payable for life, or 120 months certain. 
A died on October 31, 1954, having received 
10 monthly payments of $100 each. After 
his death, the monthly payments became 
payable to his estate for the remaining 110 
months certain. No exclusion from gross 
income is allowed to A’s estate (or any bene¬ 
ficiary who receives the right to such pay¬ 
ments from the estate), since the employee’s 
right to the monthly payments was non¬ 
forfeitable at the date of his death. 

Example (2). C, a participant under the 
D Company pension plan, died on December 
15, 1954, while actively in the employment 
of the Company, survived by a widow and 
minor children. Because of his years of serv¬ 
ice, he would have been entitled to an an¬ 
nuity for life, his own contributions to the 
plan and interest thereon being guaranteed, 
if he had retired or terminated his employ¬ 
ment at a time Immediately before his 
death. The plan further provides that: (a) 
If, but only if, an employee is survived by a 
widow and minor children, his widow is to 
receive an annuity for her life without regard 
to whether or not the employee had begun 
his annuity; (b) any payments made with 
respect to his widow’s annuity are to reduce 
the guaranteed amount to an equal extent; 
and (c) if the employee is not so survived, 
the guaranteed amount is payable to his 
beneficiary or estate, but no amount Is pay¬ 
able to anyone with respect to what would 
have been the widow’s annuity. In view of 
these provisions, that portion of the present 
value of the annuity payable to C’s widow 
which exceeds the guaranteed amount shall 
be considered paid neither as an amount, nor 
in lieu of an amount, which C had a nonfor¬ 
feitable right to receive while living. The 
reason for this result is that the payment of 
such'excess is contingent upon C’s being sur¬ 
vived by a widow and minor children, a cir¬ 
cumstance existing subsequent to his death. 
Conversely, to the extent that the present 
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value of the annuity payable to C's widow 
does not exceed the guaranteed amount, an¬ 
nuity payments attributable to such present 
value shall be considered paid in lieu of an 
amount which C had a nonforfeitable right 
to receive while living. 

Example (3). M, a participant under the 
Y Company pension plan, died on January 1, 
1955, while actively in the employment of 
the Company. The Y Company plan pro¬ 
vides that where an employee dies in service 
the present value of the accumulated credits 
which he could have obtained at that time if 
he had instead separated from the service 
shall be paid in a single sum to his surviving 
spouse or to his estate If no widow survives 
him. The present value of M’s accumulated 
credits, at the time of his death, was $10,000. 
However, the plan also provides that a sur¬ 
viving spouse may elect to take, in lieu of 
a single sum, an annuity the present value 
of which exceeds such sum by $2,500. M's 
widow elects to receive an annuity (the 
present value of which is $12,500). There¬ 
fore. $2,500 is an amount to which the ex¬ 
clusion of section 101 (b) and this section 
shall apply. 

Example (4 ). N. an employee of the B 
Company, continues to work after reaching 
the normal retirement age of 60 years, al¬ 
though he could have retired at that age 
and obtained an annuity of $3,000 per year 
for his life. N is not entitled to any part 
of the annuity while he is employed and 
receiving compensation. N dies at the age 
of 67 while still in active employment. Since 
he had passed normal retirement age, his 
additional years of service did not entitle 
him to a larger annuity at age 67 than that 
which he could have obtained at age 60. 
However, the plan of the B Company pro¬ 
vides that in the event of an employee's 
death prior to separation from the service, 
his widow is to be paid an annuity for her 
life in the same amount per year as that 
which the employee could have obtained if 
he had Instead retired, but*if no widow sur¬ 
vives him, the present value of the annuity 
which the employee could have obtained at 
a time just before his death is to be paid a 
named beneficiary or the estate of the em¬ 
ployee. Assuming that the present value of 
the annuity to N’s widow, whose age is 61 
years, is $36,000 and the present value of 
t)ie annuity which would have been pay¬ 
able to N at age 67 if he had then retired 
is $23,500, the present value of the widow's 
annuity, to the extent of $23,500, is an 
amount which is payable In lieu of amounts 
which the employee had a nonforfeitable 
right to receive while living because it does 
not exceed the value of his nonforfeitable 
rights and is not otherwise paid. On the 
other hand, the excess of the value of the 
widow’s annuity over the value of the em¬ 
ployee’s annuity. $12,500 ($36,000 minus 

$23,500), an amount to which section 101 
(b) applies since the employee had no right 
to any part of it. If no other death bene¬ 
fits are payable, a $5,000 exclusion is avail¬ 
able (see section 101 (b) (2) (D) and para¬ 
graph (e) of this section). 

Example (5). The trustee of the C Corpo¬ 
ration noncontributory profit-sharing plan 
is required under the provisions of the plan 
to pay to the beneficiary of B. an employee 
of the C Corporation who died on July 1, 
1955. tlie benefit due on account of the death 
of B. The provisions of the profit-sharing 
plan give each participating employee in case 
of involuntary termination of employment 
a 10 percent vested interest in the amount 
accumulated in his account for each year of 
participation in the plan, but if such an 
employee leaves the corporation's employ 
voluntarily before retirement, he forfeits 
the entire amount In his account. In case 
of death, the entire credit in the participant's 
account is to be paid to his beneficiary. At 
the time of B’s death, he has been a partici¬ 
pant for three years and the accumulation in 
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his account is $8,000. After his death this 
amount is paid to his beneficiary. At the 
time of B’s death, the amount distributable 
to him on account of Involuntary termina¬ 
tion of employment would have been $2,400 
(30 percent of $8,000). The difference of 
$5,600 ($8,000 minus $2,400). payable to the 
beneficiary of B is an amount payable solely 
by reason of B’s death. Accordingly. $5,000 
of the $5,600 may be excluded from the gross 
income of the beneficiary receiving such pay¬ 
ment (assuming no other death benefits are 
involved). However, if it is assumed that 
the facts arc the same as above, except that 
at the time of his death B has been a 
participant for 6 years, the amount distribu¬ 
table to him on account of involuntary ter¬ 
mination of employment would have been 
$4,800 (60 percent of $8.000). The difference 
of $3,200 ($8,000 minus $4,800), payable to 
B’s beneficiary, is an amount payable solely 
by reason of B’s death. Accordingly. $3,200 
may be excluded from the gross income of 
the beneficiary receiving such payment (as¬ 
suming no other death benefits are involved). 

Example (6). The X Corporation Insti¬ 
tuted a trust, forming part of a pension plan, 
for its employees, the cost thereof being 
borne entirely by the corporation. The plan 
provides, in part, that if. after 10 or more 
years of service’, an employee leaves the em¬ 
ploy of the corporation involuntarily, before 
retirement, a percentage of the reserve pro¬ 
vided for the employee in the trust fund 
will be paid the employee as follows: 10 to 
15 years of service. 25 percent; 15 to 20 
years of service. 50 percent; 20 to 25 years of 
service, 75 percent; 25 or more years of 
service, 100 percent. The plan further pro¬ 
vides that if an employee dies before reach¬ 
ing retirement age, his beneficiary will re¬ 
ceive a percentage of the reserve provided 
for the employee in the trust fund, on the 
same basis as shown in the preceding sen¬ 
tence. However, no amount will be paid 
an employee who voluntarily leaves the cor¬ 
poration’s employ. Y, an employee of the 
X Corporation for 17 years, died before at¬ 
taining retirement age while in the employ 
of the corporation. At the time of his death, 
$15,000 was the reserve provided for him in 
the trust. His beneficiary receives $7,500, 
an amount equal to 50 percent of the re¬ 
serve provided for Y’s retirement. No ex¬ 
clusion from gross income may be made by 
the beneficiary with respect to such payment 
since Y. prior to his death, had a nonfor¬ 
feitable right to receive $7,500. 

(3) (i) Notwithstanding the rule 

stated in subparagraph (1) of this para¬ 
graph and illustrated in subparagraph 
(2) of this paragraph, the exclusion 
from gross income provided by section 
101 (b) applies to the receipt of certain 
amounts, paid under “qualified" plans, 
with respect to which the deceased em¬ 
ployee possessed, immediately before his 
death, a nonforfeitable right to receive 
the amounts while living (see section 101 
(b) (2) (B)). The payments to which 
this exclusion applies are— 

(a) “Total distributions payable" by a 
stock bonus, pension, or profit-sharing 
trust described in section 401 (a) which 
is exempt from tax under section 501 

(a) , and 

(b) "Total amounts" paid under an 
annuity contract under a plan meeting 
the requirements of section 401 (a) (3), 
(4), (5), and (6), 

provided such distributions or amounts 
are paid in full within one taxable year 
of the distributee (see example (3) of 
subdivision (ii) of this subparagraph). 
For the purpose of applying section 101 

(b) , "total distributions payable” means 
the balance to the credit of an employee 
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which becomes payable to a distributee 
on account of the employee's death, 
either before or after separation from 
the service (see section 402 (a) (3) (C), 
the regulations thereunder, and exam¬ 
ples (2) and (4) of subdivision (ii) of 
this subparagraph); and "total 
amounts" means the balance to the 
credit of an employee which becomes 
payable to the payee by reason of the 
employee’s death, either before or after 
separation from the service (see section 
403 (a) (2> (B>, the regulations there¬ 
under, and example (1) of subdivision 
(ii) of this subparagraph), 

(ii) The applicaton of the provisions 
of subdivision (i) of this subparagraph 
may be illustrated by the following ex¬ 
amples : 

Example (1). The widow of an employee 
elects, under a “qualified” plan, to receive in 
a lump sum the present value of the an¬ 
nuity which C. the deceased employee, could 
have obtained at a time Just before his 
death if he had retired at that time. Such 
present value is $6,000. Of this amount, 
$5,000 is excludable from the widow’s gross 
income despite the fact that C had a non¬ 
forfeitable right to the amount in lieu of 
which the payment is made, since such pay¬ 
ment Is an amount to which subdivision (1) 
applies (assuming no other death benefits 
are involved). 

Example (2). The trustee of the C Corpo¬ 
ration noncontributory, “qualified", profit- 
sharing plan is required under the provisions 
of the plan to pay to the beneficiary of B, 
an employee of the C Corporation who died 
on July 1, 1955, the benefit due on account 
of the death of B. The provisions of the 
profit-sharing plan give each participating 
employee, in case of voluntary or involuntary 
termination of employment, a 10 percent 
vested Interest in the amount accumulated 
in his account for each year of participation 
in the plan, but, in case of death, the entire 
credit to the participant’s account is to be 
paid to his beneficiary. At the time of B’s 
death, he had been a participant for five 
years. The accumulation in his account 
was $8,000, and the amount which would 
have been distributable to him in the event 
of voluntary or involuntary termination of 
employment was $4,000 ( 50 percent of 

$8,000). After his death, $9,000 is paid to 
his beneficiary in a lump sum. (It may be 
noted that these are the same facts as in 
example (5) of subparagraph (2) except 
that the employee has been a participant for 
five years instead of three, the plan is a 
“qualified” plan, and payments do not de¬ 
pend on whether an employee leaves volun¬ 
tarily or Involuntarily.) It is Immaterial 
that the employee had a nonforfeitable right 
to $4,000. because the payment of the $8,000 
to the beneficiary is the payment of the 
“total distributions payable” within one 
taxable year of the distributee to which sub¬ 
division (i) applies. Assuming no other 
death benefits are Involved, the beneficiary 
may exclude $5,000 of the $8,000 payment 
from gross Income. 

Example (3). The facts are the same as 
in example (2) except that the beneficiary 
is entitled to receive only the $4,000 to 
which the employee had a nonforfeitable 
right and elects to receive it over a period of 
ten years. Since the “total distributions 
payable” are not paid within one taxable 
year of the distributee, no exclusion from 
gross income is allowable with respect to 
the $4,000. 

Example (4), The X Corporation insti¬ 
tuted a trust, forming part of a ''qualified”, 
profit-sharing plan for its employees, the cost 
thereof being borne entirely by the corpora¬ 
tion. The plan provides, in part, that if, 
after 10 or more years of service, an employee 
leaves the employ of the corporation, either 
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voluntarily or involuntarily, before retire¬ 
ment, a percentage of the reserve provided 
for the employee in the trust fund will be 
paid the employee as follows: 10 to 15 years 
of service, 25 percent; 15 to 20 years of serv¬ 
ice, 50 percent; 20 to 25 years of service, 75 
percent; 25 or more years of service, 100 
percent. The plan further provides that if 
an employee dies before reaching retirement 
age. his beneficiary will receive a percentage 
of the reserve provided for the employee in 
the trust fund, on the same basis as shown 
in the preceding sentence. Y. an employee 
of the X Corporation for 17 years, died before 
attaining retirement age while in the employ 
of the corporation. At the time of his death, 
$15,000 vfns the reserve provided for him In 
the truit fund. His beneficiary receives 
$7,500 in a lump sum, an amount equal to 50 
percent of the reserve provided for Y’s re¬ 
tirement. (It may be noted that these are 
the same facts as in example (6) of sub- 
paragraph (2) except that the plan is a 
“qualified" plan and payments do not depend 
on whether an employee leaves voluntarily 
or involuntarily.) The beneficiary may ex¬ 
clude from gross income (assuming no other' 
death benefits are involved) $5,000 of the 
$7,500, since the latter amount constitutes 
“total distributions payable” paid within one 
taxable year of the distributee, to which 
subdivision (i) applies. 

(e) Annuity payments . (1) Where 

death benefits are paid in the form of 
annuity payments, the following rules 
shall govern for purposes of the exclu¬ 
sion provided in section 101 (b): 

(1) The exclusion from gross income 
provided by section 101 (b) does not 
apply to amounts, paid as an annuity, 
with respect to which the employee pos¬ 
sessed, immediately before his death, a 
nonforfeitable right to receive the 
amounts while living, or to amounts paid 
in lieu thereof. See paragraph (d) of 
this section. 

(ii) No exclusion is allowed under sec¬ 
tion 101 (b) (2) (C) for amounts re¬ 
ceived by a surviving annuitant under a 
joint and survivor’s annuity contract if 
the annuity starting date (as defined in 
section 72 (c) (4) and § 1.72-4 (b)) 
occurs before the death of the employee. 
If the annuity starting date occurs after 
the death of the employee, the joint and 
survivor’s annuity contract shall be 
treated as an annuity to which section 
101 (b> (2) (D) applies. See subdivision 

(iii) of this subparagraph. 

(iii) (a) Subject to the other limita¬ 
tions stated in section 101 (b) and in 
this section (see section 101 (b) (2) (D)), 
the amount to which the exclusion of 
section 101 (b) shall apply, with respect 
to amounts to be paid as an annuity (as 
defined in §1.72-2 (b)>, shall be the 
amount by which the present value of 
the annuity to be paid the beneficiary, 
computed as of the date of the em¬ 
ployee’s death, exceeds the value (if any) 
of whichever of the following is the 
larger: 

(2) Amounts contributed by the em¬ 
ployee, or 

(2) Amounts with respect to which 
the employee possessed, immediately be¬ 
fore his death, a nonforfeitable right to 
receive the amounts while living, or 
amounts paid in lieu thereof (see para¬ 
graph (d) of this section). 

<b) The present value of an annuity 
(immediately before the death of the 
employee), to the employee, or (immedi¬ 
ately after the death of the employee), 
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to his estate or beneficiary, shall be 
determined as follows: 

(1) In the case of an annuity paid 
by an insurance company, by use of the 
discount interest rates and mortality 
tables used by the insurer in determining 
the installment benefits; 

(2) In the case of an annuity paid by 
an organization (other than an insur¬ 
ance company) regularly engaged in 
issuing annuity contracts, by reference 
to the cost of a comparable contract 
purchased from an insurance company; 
and, 

(3) In the case of an annuity to which 
neither of the foregoing is applicable, 
by use of the appropriate tables of 
§ 81.10 (i) of Regulations 105 (26 CPR 
(1939) 81.10 (i)) (pertaining to the 
estate tax), as supplemented by “Actu¬ 
arial Values for Estate and Gift Tax” 
(Internal Revenue Service publication 
No. 11, 1955), 

(iv) Any amount excludable under 
section 101 (b) (2) (D) (see subdivision 
(iii) of this subparagraph) shall, for 
purposes of section 72, be treated as ad¬ 
ditional consideration paid by the em¬ 
ployee. See regulations issued under 
section 72. 

(v) Where more than one beneficiary, 
or more than one death benefit, is in¬ 
volved, the exclusion provided by sec¬ 
tion 101 (b) shall be apportioned to the 
various beneficiaries and benefits in ac¬ 
cordance with the proportion that the 
present value of each benefit bears to 
the total present value of all the benefits. 

(2) The application of these prin¬ 
ciples may be illustrated by the follow¬ 
ing examples: 

Example (2). (i) Under the profit-sharing 
plan of the C Corporation. W, the widow 
of employee X, who is 55 years old at the 
time of X’s death. Is entitled to an imme¬ 
diate annuity of $2,000 per year during her 
life and C, the minor child of X, is entitled 
to receive $1,000 per year for 15 years. X 
made no contributions under the plan and 
died while still employed by the C Corpora¬ 
tion. At the time of X’s death, the amount 
in his account is $18,000. Under the terms 
of the plan, this amount would have been 
distributable to him on account of voluntary 
termination of employment, but would not 
have been payable after his death except 
In the form of the annuities Just described. 
This amount, accordingly, constitutes a 
nonforfeitable interest in lieu of which the 
annuities are paid. The exclusion does not 
apply, except to the extent that the present 
value of the annuities exceeds $18,000, 
whether or not the plan is “qualified”, since 
the total of the amount in X’s account will 
not be paid within one taxable year of the 
distributees. See subdivision (i) of sub- 
paragraph (1). 

(ii) The computation of the exclusion ap¬ 
plicable to the interests of W and C (assum¬ 
ing that the payments will not be made by 
an Insurance company or some other organi¬ 
zation regularly engaged in issuing annuity 
contracts) is, by application of the tables in 
§ 81.10 (i) of Regulations 105 (26 CPR (1939) 
81.10 (i)) (pertaining to the estate tax), as 
follows: The present value of W’s interest is 
$26,243.60, determined by multiplying the 
annual payment of $2,000 by 13.1218 (the fac¬ 
tor in Table I for a person aged 55); the 
present value of C’s interest is $11,517.40, de¬ 
termined by multiplying the yearly payment 
of $1,000 by 11.5174 (the factor in Table II 
for payments for a term certain of 15 years). 
The present value of both annuities is $37,- 
761.00 and (assuming no other death bene¬ 
fits are involved), the total amount exclud¬ 


able is $5,000, because the total present value 
of the annuities exceeds the employee's non¬ 
forfeitable interest by more than $5,000 
($37,761 minus $18,000 equal $19,761). The 
exclusion allocable to W’s interest is $26,- 
243.60/$37,761.00 times $5,000 or $3,474.96; the 
exclusion allocable to C’s interest is $11,- 
517.40/$37,761.00 times $5,000 or $1,525.04. 
That portion of the death benefit exclusion 
as so determined for each beneficiary is to be 
treated as consideration paid by the em¬ 
ployee, for purposes of section 72. 

Example (2). The facts are the same as in 
example (1), except that the nonforfeitable 
interest of X, at the time of his death, 
amounted to $33,761.00. Since the present 
value of both annuities (namely, $37,761.00) 
exceeds the value of such nonforfeitable in¬ 
terest by only $4,000, the latter amount is 
the total amount excludable from the gross 
Income of the beneficiaries. This $4,000 ex¬ 
clusion is to be divided in the same propor¬ 
tions afc those indicated in example (1). 
Thus, the exclusion allocable to W’s in¬ 
terest is $26,243.60/137.761.00 times $4,000 or 
$2,779.97, and the exclusion allocable to the 
interest of C is $11.517.40/$37,761.00 times 
$4,000 or $1,220.03. That portion of the death 
benefit exclusion as so determined for each 
beneficiary is to be treated as consideration 
paid by the employee, for purposes of sec¬ 
tion 72. 

§ 1.101-3 Interest payments . Section 
101 (c) provides that if any amount ex¬ 
cluded from gross income by section 101 
(a) (relating to life insurance proceeds) 
or section 101 (b) (relating to em¬ 
ployees* death benefits) is held under an 
agreement to pay interest thereon, the 
interest payments shall be included in 
gross income. This provision applies to 
payments made (either by an insurer or 
by or on behalf of an employer) of in¬ 
terest earned on any amount so excluded 
from gross income which is held without 
substantial diminution of the principal 
amount during the period when such in¬ 
terest payments are being made or cred¬ 
ited to the beneficiaries or estate of the 
insured or the employee. For example, 
if a monthly payment is $100, of which 
$99 represents interest and $1 represents 
diminution of the principal amount, the 
principal amount shall be considered 
held under an agreement to pay interest 
thereon and the interest payment shall 
be included in the gross income of the 
recipient. Section 101 (c) applies 

whether the election to have an amount 
held under an agreement to pay interest 
thereon is made by the insured or em¬ 
ployee or by his beneficiaries or estate, 
and whether or not an interest rate is 
explicitly stated in the agreement. Sec¬ 
tion 101 (d), relating to the payment of 
life insurance proceeds at a date later 
than death, shall not apply to any 
amount to which section 101 (c) and 
this section apply. See section 101 (d) 

(4). 

§ 1.101-4 Payment of life insurance 
proceeds at a date later than death — 
(a) In general. (1) (i) Section 101 (d) 
states the provisions governing the ex¬ 
clusion from gross income of amounts 
received under a life insurance contract 
(paid by reason of the death of the in¬ 
sured) which are paid to a beneficiary 
on a date or dates later than the death 
of the insured. Section 101 (d) (1) (A) 
provides an exclusion from gross income 
of any amount determined by a prora¬ 
tion, under applicable regulations, of 
“the amount held by an insurer with re- 
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spect to any beneficiary/’ The quoted 
phrase is defined in section 101 (d) (2) 
(see paragraph (b) of this section), and 
the regulations governing proration are 
stated in paragraph (c) of this section. 
The prorated amounts are to be excluded 
from the gross income of the beneficiary 
regardless of the taxable year in which 
they are actually received (see subpara¬ 
graph (4) of paragraph (c) of this sec¬ 
tion). 

<ii) Section 101 (d) (1) (B) provides 
an additional exclusion where life insur¬ 
ance proceeds are paid to the surviving 
spouse of an insured. For purposes of 
this exclusion, the term “surviving 
spouse” means the spouse of the insured 
as of the date of death, including a 
spouse legally separated, but not under 
a decree of absolute divorce (section 101 
(d) (3)). To the extent that the total 
payments made in excess of the amounts 
determined by proration under section 
101 (d> (1) (A) do not exceed $1,000 in 
the taxable year of receipt, they shall 
be excluded from the gross income of the 
surviving spouse (whether or not pay¬ 
ment of any part of such amounts is 
guaranteed by the insurer). See sub- 
paragraph (4) of paragraph (c) of this 
section. 

(2) The principles of this paragraph 
may be illustrated by the following 
example: 

Example. A surviving spouse elects to re¬ 
ceive all of the life insurance proceeds with 
respect to one insured, amounting to 
$150,000 in ten annual installments of 
$16,500 each, based on a certain guaranteed 
interest rate. The prorated amount is 
$15,000 ($150,000^-10). As the second pay¬ 
ment, the Insurer pays $17,850, which exceeds 
the guaranteed payment by $1,350 as the 
result of earnings of the insurer in excess of 
those required to pay the guaranteed in¬ 
stallments. Tire surviving spouse shall in¬ 
clude $1,850 in gross Income and exclude 
$16,000—determined in the following man¬ 


ner; 

Fixed payment (including guaran¬ 
teed Interest)_16, 500 

Excess interest__ 1,350 


Total payment_ 17,850 

Prorated amount_ 15. 000 


Excess over prorated amount- 2,850 
Annual excess over prorated amount 
excludable under section 101 (d) 

(1) (B). 1,000 


Amount includible in gross Income. 1,850 


(b) Amount held by an insurer . For 
the purpose of the proration referred to 
in section 101 (d) (1) (A), an "amount 
held by an insurer with respect to any 
beneficiary” means an amount equal to 
the present value to such beneficiary (as 
of the date of death of the insured) of 
an agreement by the insurer under an 
insurance policy (whether as an option 
or otherwise) to pay such beneficiary an 
amount or amounts at a date or dates 
later than the death of the Insured (sec¬ 
tion 101 (d) (2)). The present value 
of such agreement is to be computed as 
if the agreement under the life insur¬ 
ance policy had been entered into on the 
date of death of the insured, except that 
such value shall be determined by dis¬ 
counting the amount or amounts to be 
later paid on the basis of the same mor¬ 
tality tables and interest rate as used 


by the insurer in calculating payments 
to be made to the beneficiary under such 
agreement. See paragraph (c) of this 
section for detailed provisions governing 
computation of the “amount held by an 
insurer.” 

(c) Method of computation. (1) If 
proceeds of life insurance are paid to a 
beneficiary in installments, that portion 
of each installment which does not ex¬ 
ceed the prorated portion of an “amount 
held by an insurer” with respect to such 
beneficiary at the time of the insured’s 
death is excludable from the recipient’s 
gross income. The “amount held by the 
insurer” is to be prorated over the period 
or periods with respect to which the pay¬ 
ments are to be made. Thus, where an 
insurance policy provides for payment 
to the beneficiary at the death of the 
insured of $75,000 in a lump sum, but an 
option is selected by the beneficiary for 
the payment of 10 equal installments of 
$8,750 per year, the excludable portion 
of each installment is $7,500 ($75,- 
000 *-10) and the amount of each install¬ 
ment to be included in gross income is 
$1,250.00 ($8,750 minus $7,500.00). 

However, if the beneficiary is the in¬ 
sured's surviving spouse, the further ex¬ 
clusion of $1,000 is allowed for each tax¬ 
able year of receipt and the amount to 
be included in gross income is $250 in 
any year in which only a single payment 
is received. In every case in which the 
contract provides for an option to take 
the proceeds of the policy in a lump sum 
at the time of the insured’s death 
(whether such option was exercisable by 
the insured, by the beneficiary, or by 
either) such lump sum shall be consid¬ 
ered the “amount held by an insurer.” 
If the payments are to be made over a 
fixed period, such amounts shall be pro¬ 
rated as set forth in the example above. 
If, however, installment payments to 
continue during the life of the benefi¬ 
ciary are elected, the exclusion will be 
determined by dividing the lump sum 
figure by the life expectancy in years of 
the beneficiary concerned. Such life ex¬ 
pectancy shall be determined in accord¬ 
ance with the tables prescribed in 
§ 1.72-9, relating to annuities. 

(2) If the insurance policy has no pro¬ 
vision for the payment of a particular 
amount immediately upon the death of 
the insured, but periodic payments to one 
or more beneficiaries are to be paid 
under it, the “amount held by the in¬ 
surer” is determined by finding the 
present value (with respect to each bene¬ 
ficiary under a particular policy) of the 
agreement, as of the date of death of the 
insured, by discounting the payments to 
be made on the basis of the same inter¬ 
est rate and mortality table as used by 
the insurer In determining the payments 
to be made to the beneficiary under such 
agreement. Thus, if a contract provides 
merely for the payment of $5,000 per 
year to the surviving spouse during her 
life, the present value of such agreement 
is determined by application of the pre¬ 
scribed interest rate and mortality 
tables. If such value is $60,000 and if 
the life expectancy of the beneficiary is 
determined under section 72 and § 1.72-9 
to be 20 years, $3,000 of each $5,000 pay¬ 
ment ($60,000 divided by 20) is exclud¬ 
able as the prorated portion of the 


“amount held by the insurer”. For each 
taxable year in which a payment is made, 
an additional $1,000 is excludable from 
the gross income of the surviving spouse. 
Hence, if she receives only one $5,000 
payment in her taxable year, only $1,000 
is includible in her gross income in that 
year with respect to such payment 
($5,000 minus the total amount exclud¬ 
able, $4,000). If the policy provides, in 
addition to the annuity for the surviving 
spouse, for payments of $2,000 per year 
for 10 years to the daughter of the in¬ 
sured, the present value of such agree¬ 
ment is to be computed separately for 
purposes of determining the excludable 
portion of each payment to the daughter. 
If such value is $15,000, then $1,500 of 
each $2,000 payment ($15,000 :-10) is ex¬ 
cludable as the prorated portion of the 
amount held by the insurer, and the 
remaining $500 shall be included in the 
gross income of the daughter. If the 
“amount held by an insurer” with re¬ 
spect to a beneficiary cannot be deter¬ 
mined except by reference to the bene¬ 
ficiary’s life expectancy, the value of 
any refund feature to a subsequent bene¬ 
ficiary or the estate of the insured shall 
be disregarded in determining the 
“amount held by an insurer.” Such re¬ 
fund, when received, is excludable from 
the income of the recipient. 

(3) If proceeds of a life insurance pol¬ 
icy are paid to a beneficiary other than 
as an annuity (as defined in § 1.72-2 
(b)), but such proceeds are not paid un¬ 
til a date subsequent to the date of the 
insured’s death, the total amount ex¬ 
cludable from the gross income of the 
recipient under section 101 (d> shall not 
exceed the “amount held by an Insurer” 
at the date of the insured’s death. Such 
amount shall be either— 

(i) The lump sum, if any, payable to 
the beneficiary at the date of the in¬ 
sured’s death, or 

(ii) In the case of an insurance policy 
which has no provision for the payment 
of a lump sum immediately upon the 
death of the insured, the sum ascertained 
by discounting the amount of the pro¬ 
ceeds cf the policy to the date of the In¬ 
sured’s death on the basis of the interest 
rate used by the insurer in determining 
such amount. 

However, in the case of a surviving 
speuse, $1,000 shall be added (for each 
taxable year of the surviving spouse in 
which an amount is received other than 
as an annuity) to amounts determined 
under subdivision (I) or (ii) of this sub- 
paragraph. 

(4) The amounts excludable from 
gross income as the result of the pro¬ 
rating of an “amount held by an insur¬ 
er” in accordance with the provisions of 
this paragraph shall be excludable from 
the gross income of the recipient without 
regard to the taxable year of the recipi¬ 
ent in which they are actually received. 
However, the additional exclusion pro¬ 
vided with respect to a surviving spouse 
under section 101 (d> (1) (B) and the 
provisions of this paragraph cannot ex¬ 
ceed $1,000 for any taxable year of the 
recipient despite the number of pay¬ 
ments actually received in such year or 
the number of contracts of life insur¬ 
ance under which such payments are 
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received with respect to a particular 
insured. 

(d) Limitations on application of 
section 101 (d). Section 101 (d) is 
inapplicable to interest payments on any 
amount held by an insurer under an 
agreement to pay interest thereon (see 
sections 101 (c) and 101 (d) (4), and 
§ 1.101-3). 

§ 1.101-5 Alimony, etc., payments. 
Proceeds of life insurance policies paid 
by reason of the death of the insured 
to his separated wife, or payments ex¬ 
cludable as death benefits under section 
101 (b) paid to a deceased employee’s 
separated wife, if paid to discharge legal 
obligations imposed by a decree of di¬ 
vorce or separate maintenance, by a 
written separation agreement executed 
after August 16, 1954, or by a decree of 
support entered after March 1, 1954, 
shall be included in the gross income of 
the separated wife if section 71 or 682 
is applicable to the payments made. For 
definition of “wife”, see section 7701 (a) 
(17) and the regulations thereunder. 

§ 1.101-6 Effective date, (a) The 
provisions of section 101 and §§ 1.101-1, 
1.101-2, 1.101-3, 1.101-4, and 1.101-5 are 
applicable only with respect to amounts 
received by reason of the death of an 
insured or an employee occurring after 
August 16, 1954. In the case of such 
amounts, these sections are applicable 
even though the receipt of such amounts 
occurred in a taxable year beginning be¬ 
fore January 1, 1954, to which the In¬ 
ternal Revenue Code of 1939 applies. 

(b) Section 22 (b) (1) of the Internal 
Revenue Code of 1939 and the regula¬ 
tions pertaining thereto shall apply to 
amounts received by reason of the death 
of an insured or an employee occurring 
before August 17, 1954, regardless of the 
date of receipt. 

IF. R. Doc. 55-8129; Filed. Oct. 6. 1955; 
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DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
[ 7 CFR Part 52 ] 

Frozen Plums 

U. S. STANDARDS FOR GRADES 1 

Notice is hereby given that the United 
States Department of Agriculture is con¬ 
sidering the issuance of United States 
Standards for Grades of Frozen Plums 
pursuant to the authority contained in 
the Agricultural Marketing Act of 1946 
(60 Stat. 1087 et seq., 7 U. S. C. 1621 
et seq.). This issuance, if made effec¬ 
tive, will be the first issue by the Depart¬ 
ment of grade standards for this 
product. 

All persons who desire to submit writ¬ 
ten data, views or arguments for con¬ 
sideration in connection with the 
proposed standards should file the same 
with the Chief, Processed Products 
Standardization and Inspection Branch, 
Fruit and Vegetable Division, Agricul- 


* Compliance with these standards does 
not excuse failure to comply with the pro¬ 
visions of the Federal Food. Drug, and 
Cosmetic Act. 


tural Marketing Service, United States 
Department of Agriculture. South Build¬ 
ing, Washington 25, D. C., not later than 
60 days after publication hereof in the 
Federal Register. 

The proposed standards are as follows: 

PRODUCT DESCRIPTION, COLOR TYPES, STYLES, AND 
GRADES 

Sec. 

52.2911 Product description. 

52.2912 Color types of frozen plums. 

52.2013 Styles of frozen plums. 

52.2914 Grades of frozen plums. 

FACTORS OF QUALITY 

52.2915 Ascertaining the grade. 

52.2916 Ascertaining the rating for the fac¬ 

tors which are scored. 

62.2917 Color. 

52.2918 Size. 

52.2919 Defects. 

52.2920 Character. 

LOT CERTIFICATION TOLERANCES 

52.2921 Tolerances for certification of offi¬ 

cially drawn samples. 

SCORE SHEET 

62.2922 Score sheet for frozen plums. 

Authority: §§ 52.2911 to 52.2922 issued 
under sec. 205. 60 Stat. 1090, 7 U. S. C. 1624. 

PRODUCT DESCRIPTION, COLOR TYPES, 
STYLES, AND GRADES 

§ 52.2911 Product description. Frozen 
plums means the frozen product pre¬ 
pared from clean, sound, fresh fruit of 
any commercial varieties of plums; which 
are: sorted, washed, and pitted; properly 
drained before filling into containers; 
may be packed with or without the addi¬ 
tion of a nutritive sweetening ingredient; 
and are frozen in accordance with good 
commercial practice and maintained at 
temperatures necessary for the preserva¬ 
tion of the product. 

§ 52.2912 Color types of frozen plums. 

(a) Purple or Blue (such as Italian Prune 
Plum). 

(b) Red (such as Satsuma or Santa 
Rose). 

(c) Yellow-Green (such as Yellow Egg 
and Green Gage). 

§ 52.2913 Styles of frozen plums, (a) 
“Halved” means frozen plums that have 
been prepared by cutting whole plums 
longitudinally into approximate halves. 

(b) “Whole” means frozen plums that 
have been prepared from whole plums 
in a manner that the plums are not 
crushed, mutilated, or broken in remov¬ 
ing the pits. 

(c) “Crushed and broken” (machine 
pitted) means frozen plums that have 
been prepared from whole plums in a 
manner that most of the plums are 
crushed, mutilated, or broken in remov¬ 
ing the pits. 

§ 52.2914 Grades of frozen plums. 
(a) “U. S. Grade A” or “U. S. Fancy” 
is the quality of frozen plums that pos¬ 
sess similar varietal characteristics; 
that possess a normal flavor; that pos¬ 
sess a good color; that are practically 
uniform in size; that are practically 
free from defects; that possess a good 
character; and that score not less than 
90 points when scored in accordance 
with the scoring system outlined in this 
subpart: Provided, That frozen plums 
may be only reasonably uniform in size. 


if the total score is not less than 90 
points. 

(b) “U. S. Grade B“ or “U. S. Choice” 
is the quality of frozen plums that pos¬ 
sess similar varietal characteristics; that 
possess a normal flavor; that possess a 
reasonably good color; that are reason¬ 
ably uniform in size; that are reason¬ 
ably free from defects; that possess a 
reasonably good character; and that 
score not less than 80 points when scored 
in accordance with the scoring system 
outlined in this subpart: Provided, That 
the frozen plums may be only fairly uni¬ 
form in size, if the total score is not less 
than 80 points. 

(c) “U. S. Grade C” or “U. S. Stand¬ 
ard” is the quality of frozen plums that 
possess similar varietal characteristics; 
that possess a normal flavor; that pos¬ 
sess a fairly good color; that are fairly 
uniform in size; that are fairly free from 
defects; that possess a fairly good char¬ 
acter; and that score not less than 70 
points when scored in accordance with 
the scoring system outlined in this sub¬ 
part. 

(d) “Substandard” is the quality of 
frozen plums that fail to meet the re¬ 
quirements of U. S. Grade C or U. S. 
Standard. 

FACTORS OF QUALITY 

§ 52.2915 Ascertaining the grade — 
(a) General . The grade of frozen plums 
is determined immediately after thaw¬ 
ing to the extent that the units may be 
separated easily and are free from ice 
crystals. In addition the grade of 
frozen plums is ascertained by examin¬ 
ing the product and considering all of 
the grade requirements as follows: 

(1) Factors not rated by score points. 
(i) Varietal characteristics. 

(ii) Flavor. 

(2) Factors rated by score points. 
The relative importance of each factor 
which is scored is expressed numerically 
on the scale of ICO. The maximum num¬ 
ber of points that may be given such 
factors are; 


Factors: Points 

Color ..._ 25 

Size _ 20 

Delects _ 30 

Character_ 25 

Total score_ 100 


(b) “Normal flavor” means that the 
product has a normal, characteristic 
flavor and odor for the varietal type and 
is free from objectionable flavors and 
objectionable odors of any kind. 

§ 52.2916 Ascertaining the rating lor 
the factors which are scored. The essen¬ 
tial variations within each factor which 
is scored are so described that the value 
may be ascertained for such factors and 
expressed numerically. The numerical 
range within each factor which is scored 
is inclusive (for example, “22 to 25 
points” means 22, 23, 24, or 25 points). 

§ 52.2917 Color—(a) (A) classifica¬ 
tion. Frozen plums that possess a good 
color may be given a score of 22 to 25 
points. “Good color” means that the 
frozen plums, internally and externally, 
possess a practically uniform, bright, 
typical color of well ripened, properly 
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prepared, and properly processed frozen 
plums of similar varietal characteristics. 

(b) (B) classification . Frozen plums 
that possess a reasonably good color may 
be given a score of 20 to 21 points. Fro¬ 
zen plums that fall into this classifica¬ 
tion shall not be graded above U. S. 
Grade B or U. S. Choice, regardless of 
the total score for the product (this is 
a limiting rule). “Reasonably good 
color” means that the frozen plums, in¬ 
ternally and externally, possess a rea¬ 
sonably uniform, bright, typical color of 
reasonably well ripened, properly pre¬ 
pared, and properly processed frozen 
plums of similar varietal characteristics 
and that the units are practically free 
from any brown color due to oxidation, 
improper processing or other causes, 
which color may affect no more than 
slightly the appearance or edibility of 
the product. 

(c) (C) classification . Frozen plums 
that possess a fairly good color may be 
given a score of 16 to 19 points. Frozen 
plums that fall into this classification 
shall not be graded above U. S. Grade C 
or U. S. Standard, regardless of the total 
score for the product (this is a limiting 
rule). “Fairly good color” means that 
the frozen plums, internally and exter¬ 
nally. may vary noticeably in typical 
color of fairly well ripened and properly 
processed frozen plums of similar varie¬ 
tal characteristics and that none of the 
units may possess discoloration due to 
oxidation or other causes that materially 
affects the appearance of the product. 

(d) ( SStd ) classification. Frozen 
plums that fail to meet the requirements 
of paragraph (c) of this section may be 
given a score of 0 to 15 points and shall 
not be graded above Substandard, re¬ 
gardless of the total score for the product 
(this is a limiting rule). 

§ 52.2918 Size — (a) General . The 
factor of uniformity of size for crushed 
and broken frozen plums is not based on 
any detailed requirements and is not 
scored; the other three factors (color, 
defects, and character, as applicable) 
are scored and the total is multiplied by 
100 and divided by 80, dropping any frac¬ 
tions to determine the total score. 

(b) (A) classification. Halved or 
whole styles of frozen plums that are 
practically uniform in size may be given 
a score of 18 to 20 points. “Practically 
uniform in size” in halved or whole styles 
means that in 90 percent, by count, of the 
units which have the most uniform size, 
the weight of the largest unit does not 
exceed the weight of the smallest unit by 
more than 50 percent. 

(c) (B) classification . Halved or 
whole styles of frozen plums that are rea¬ 
sonably uniform in size may be given a 
score of 16 to 17 points. “Reasonably 
uniform in size” in halved or whole styles 
means that in 90 percent, by count, of 
the units which have the most uniform 
size, the weight of the largest unit is not 
more than twice the weight of the small¬ 
est unit. 

(d) (C) classification. Halved or 
whole styles of frozen plums that are 
fairly uniform in size may be given a 
score of 14 or 15 points. “Fairly uni¬ 
form in size” in halved or whole styles 
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means that the frozen plums may be 
variable in size but not to the extent 
that the appearance is seriously affected. 

(e) (SStd) classification. Halved or 
whole styles of frozen plums that fail 
to meet the requirements of paragraph 
(d) of this section may be given a score 
of 0 to 13 points and shall not be graded 
above Substandard, regardless of the 
total score for the product (this is a 
limiting rule). 

§ 52.2919 Defects —(a) General . The 
factor of defects refers to the degree of 
freedom from: harmless extraneous 
matter; units that are crushed or broken 
with respect to halved and whole styles; 
pits or pit material; damaged and seri¬ 
ously damaged units; and any other de¬ 
fects which detract from the appearance 
and eating quality of the product. 

(1) “Harmless extraneous matter” 
means any vegetable substance (includ¬ 
ing, but not limited to, a leaf, stem, or 
portions thereof) that is harmless. 

(2) “Crushed or broken unit” means 
a unit in halved or whole styles that is 
torn, ragged or otherwise mutilated to 
the extent that the unit does not retain 
its formal shape. In halved style, halves 
of plums that are slightly split are not 
considered crushed or broken. In whole 
style, plums that are slit or perforated 
by the pitting operation are not con¬ 
sidered crushed or broken unless the 
unit is ragged or otherwise mutilated 
to the extent that the appearance of 
the unit does not have the approximate 
shape of a whole pitted plum. 

(3) A “pit or pit material” means any 
whole pit or any piece of pit material 
regardless of size. 

(4) “Damaged unit” means any unit 
possessing injury which singly or in the 
aggregate on a unit, or in a unit, mate¬ 
rially affects the appearance and eating 
quality of the unit and includes, but 
is not limited to; 

(i) Surface areas blemished by sun¬ 
burn, scab, or other serious discolora¬ 
tion having an aggregate area exceeding 
that of a circle inch in diameter and 
not extending into the fruit tissue; 

(ii) Areas blemished by sunburn, scab, 
or other serious discoloration extending 
into the fruit tissue so that the flesh is 
materially discolored or toughened; 

(iii) Abnormalities, such as growth 
cracks which materially affect the ap¬ 
pearance of the unit and “doubles,” 
(“shriveled” areas are not considered 
abnormalities). 

(5) “Seriously damaged unit” is any 
unit possessing injury which singly or in 
the aggregate on a unit, or in a unit, 
seriously affects the appearance and eat¬ 
ing quality of the unit. 

(b) (A) classification. Frozen plums 
that are practically free from defects 
may be given a score of 27 to 30 points. 
“Practically free from defects” means 
that, individually and collectively, harm¬ 
less extraneous matter; crushed and 
broken units with respect to halved and 
whole styles; pits and pit material; dam¬ 
aged and seriously damaged units; and 
other defects do not more than slightly 
affect the appearance and eating quality 
of the product; and that there may be 
present: 


(1) Not more than 5 percent, by 
weight, of crushed or broken units in 
halved and whole styles; 

(2) Not more than 10 percent, by 
weight, of damaged and seriously dam¬ 
aged units: Provided, That not more 
than 5 percent, by weight, of all the units 
may be seriously damaged; and 

(3) Not more than 1 piece of pit per 
30 ounces or 1 whole pit per 100 ounces 
of net contents. 

(c) (B) classification. Frozen plums 
that are reasonably free from defects 
may be given a score of 24 to 26 points. 
Frozen plums that fall into this classi¬ 
fication shall not be graded above U. S. 
Grade B or U. S. Choice, regardless of 
the total score for the product (this is a 
limiting rule). “Reasonably free from 
defects” means that, individually and 
collectively, harmless extraneous mat¬ 
ter; crushed and broken units with re¬ 
spect to halved and whole styles; pits and 
pit material; damaged and seriously 
damaged units; and other defects do not 
more than slightly affect the appear¬ 
ance and eating quality of the product; 
and that there may be present: 

(1) Not more than 10 percent, by 
weight, of crushed or broken units in 
halved and whole styles; 

(2) Not more than 15 percent, by 
weight, of damaged and seriously dam¬ 
aged units: Provided . That not more 
than 8 percent, by weight, of all the units 
may be seriously damaged; and 

(3) Not more than 1 piece of pit per 
30 ounces or 1 whole pit per 100 ounces 
of net contents. 

(d) (C) classification . Frozen plums 
that are fairly free from defects may be 
given a score of 21 to 25 points. Frozen 
plums that fall into this classification 
shall not be graded above U. S. Grade 
C or U. S. Standard, regardless of the 
total score for the product (this is a 
limiting rule). “Fairly free from de¬ 
fects” means that, individually and col¬ 
lectively, harmless extraneous matter; 
crushed and broken units with respect 
to halved and whole styles; pits and pit 
material; damaged and seriously dam¬ 
aged units; and other defects do not 
more than slightly affect the appearance 
and eating quality of the product; and 
that there may be present: 

(1) Not more than 20 percent, by 
weight, of crushed or broken units in 
halved and whole styles; 

(2) Not more than 20 percent, by 
weight, of damaged and seriously dam¬ 
aged units: Provided, That not more 
than 12 percent, by weight, of all the 
units may be seriously damaged: and 

(3) Not more than 1 piece of pit per 
30 ounces or 1 whole pit per 100 ounces 
of net contents. 

(e) (SStd) classification . Frozen 
plums that fail to meet the require¬ 
ments of paragraph (d) of this section 
may be given a score of 0 to 20 points 
and shall not be graded above Sub¬ 
standard, regardless of the total score 
for the product (this is a limiting rule). 

$ 52.2920 Character —(a) General . 
The factor of character refers to the 
degree of ripeness, the texture and 
tenderness of the frozen plums, and to 
shriveled areas of skin. 
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(b) (A) classification. Frozen plums 
that possess a good character may be 
given a score of 23 to 25 points. “Good 
character** means that the units pos¬ 
sess a tender, fleshy texture, typical of 
well ripened, properly processed frozen 
plums; and that not more than 10 per¬ 
cent, by weight, of the units may pos¬ 
sess a reasonably good character or pos¬ 
sess shriveled areas that do not mate¬ 
rially affect the appearance of the unit. 

<c) (£) classification. Frozen plums 
that possess a reasonably good character 
may be given a score of 20 to 22 points. 
Frozen plums that fall into this clas¬ 
sification shall not be graded above U. S. 
Grade B or U. S. Choice, regardless of 
the total score for the product (this is 
a limiting rule). “Reasonably good 
character” means that the units possess 
the texture of reasonably well ripened 
frozen plums that are properly proc¬ 
essed; the texture is reasonably fleshy 
and the units reasonably tender, or the 
tenderness may be variable from slightly 
soft to slightly firm; and that not more 
than 20 percent, by weight, of the units 
may possess a fairly good character or 
possess shriveled areas that do not ma¬ 
terially affect the appearance of the unit. 

(d) (C) Classification. Frozen plums 
that possess a fairly good character may 
be given a score of 17 to 19 points. 
Frozen plums that fall into this classifi¬ 
cation shall not be graded above U. S. 
Grade C or U. S. Standard, regardless 
of the total score for the product (this 
is a limiting rule). “Fairly good char¬ 
acter” means that the units possess the 
texture of fairly well ripened, frozen 
plums that are properly processed, which 
may be variable in fleshiness but are 
fairly fleshy; the units may be soft or 
very firm, but not tough: and may pos¬ 
sess shriveled areas that do not seriously 
affect the appearance of the frozen 
plums. 

(e) (SStd) classification. Frozen 
plums that fail to meet the requirements 
of paragraph <d> of this section may be 
given a score of 0 to 16 points and shall 
not be graded above Substandard, re¬ 
gardless of the total score for the prod¬ 
uct (this is a limiting rule). 

LOT CERTIFICATION TOLERANCES 

5 52.2921 Tolerances for certification 
of officially drawn samples. (a) When 

certifying samples that have been offi¬ 
cially drawn and which represent a spe¬ 
cific lot of frozen plums, the grade for 
such lot will be determined by averaging 
the total score of the containers com¬ 
prising the sample, if: 

(1) All containers comprising the 
sample meet all applicable standards of 
quality promulgated under the Federal 
Food, Drug and Cosmetic Act and in 
effect at the time of the aforesaid certifi¬ 
cation: and 

(2) Not more than one-sixth of the 
containers fails to meet the grade indi¬ 
cated by the average of such total 
scores; 

(3) None of the containers falls more 
than 4 points below the minimum score 
for the grade indicated by the average 
of such total scores; 

(4) None of the containers falls more 
than one grade below the grade indi¬ 
cated by the average of such total scores; 


(5) The average score of all containers 
for any factor subject to a limiting rule 
is within the score range of that factor 
for the grade indicated by the average 
of such total scores of the containers 
comprising the sample. 

SCORE SHEET 

§ 52.2922 Score sheet for frozen 
plums. 


Size and kind of container., 

Container mark or identification.. 

Net weight (ounces).. 

Type.. 

Style.. 


Factors 


Color. 


25 


Size. 


Defects. 


30 


Character. 


25 


Score points 


[(A) 22-25 

(B) 120-21 

(C) l 16-19 
(SStd) * 0-15 

(A) 18-20 

(B) 16-17 
(O H-15 
(SStd) 10-13 

(A) 27-30 

(B) 124-26 

(C) 121-23 

(SStd) 10-20 
(A) 23-25 

(13) *20-22 

(C) I 17-19 
(SStd) *0-16 


Total score. 


100 


Normal flavor. 
Grade... 


»Indicates limiting rule. 

Dated: October 4, 1955. 


I seal] Roy W. Lennartson, 

Deputy Administrator, 
Marketing Services. 


|F. R. Doc. 55-8139; Filed, Oct. 6. 1955; 
8:50 a. m.J 


C 7 CFR Part 911 1 

l Docket No. AO-2621 

Handling of Milk in Texas Panhandle 
Marketing Area 

NOTICE OF RECOMMENDED DECISION AND 
OPPORTUNITY TO FILE WRITTEN EXCEP¬ 
TIONS THERETO WITH RESPECT TO PRO¬ 
POSED MARKETING AGREEMENT AND ORDER 

Pursuant to the rules of practice and 
procedure, as amended, governing pro¬ 
ceedings to formulate marketing agree¬ 
ments and orders (7 CFR Part 900), 
notice is hereby given of the filing with 
the Hearing Clerk of this recommended 
decision of the Deputy Administrator, 
Agricultural Marketing Service, United 
States Department of Agriculture, with 
respect to a proposed marketing agree¬ 
ment and order regulating the handling 
of milk in the Texas Panhandle market¬ 
ing area, to be made effective pursuant 
to the provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U. S. C. 601 et seq.). 

Interested parties may file exceptions 
to this recommended decision with the 
Hearing Clerk, Room 112, Administra¬ 
tion Building, United States Department 
of Agriculture, Washington, D. C., not 
later than the close of business on the 
15th day after the publication of this 
recommended decision in the Federal 


Register. Exceptions should be filed in 
quadruplicate. 

Preliminary statement. A public hear¬ 
ing on the record of which the recom¬ 
mended marketing agreement and order 
were formulated was called by the Agri¬ 
cultural Marketing Service, United 
States Department of Agriculture, fol¬ 
lowing receipt of a petition filed by the 
Tri-State Milk Producers Association. 
The hearing was held at Amarillo. Texas, 
January 31-February 7 and April 12-13, 
1955, pursuant to notice duly published 
in the Federal Register on January 8, 
1955 (20 F. R. 198) and March 24, 1955 
(20 F. R. 1785), respectively. The period 
until June 1, 1955, was allowed inter¬ 
ested parties for the filing of briefs on 
the record. 

The material issues of record related 
to: 

1. Whether the handling of milk in 
the market is in the current of inter¬ 
state commerce or directly burdens, ob¬ 
structs or affects interstate commerce in 
milk or its products; 

2. Whether marketing conditions jus¬ 
tify the issuance of a marketing agree¬ 
ment or order; and 

3. If an order is issued what its pro¬ 
visions should be with respect to: 

(a) The scope of regulation; 

(b) The classification of milk; 

(c) The level and method of deter¬ 
mining class prices; 

(d) The method to be used in distrib¬ 
uting proceeds to producers; and 

(e) Administrative provisions. 

Findings and conclusions. Upon the 

evidence adduced at the hearing and the 
record thereof, it is hereby found and 
concluded that: 

1. Character of commerce. The han¬ 
dling of milk in the proposed marketing 
area is in the current of interstate com¬ 
merce and directly burdens, obstructs or 
affects interstate commerce in milk and 
its products. 

The marketing area specified in the 
proposed order, hereinafter referred to 
as the Texas Panhandle marketing area, 
includes all the territory in the counties 
of Armstrong, Briscoe, Carson. Dallam, 
Deaf Smith, Donley, Gray, Hall, Hans¬ 
ford, Hartley, Hemphill, Hutchinson, 
Moore, Oldham, Ochiltree, Potter, Ran¬ 
dall, Roberts, Sherman, and Wheeler, all 
in the State of Texas. Milk handled in 
the marketing area moves in large vol¬ 
umes and in many forms back and forth 
over State lines. The production areas 
from which milk is received by the vari¬ 
ous handlers who distribute milk in the 
marketing area overlap State boundaries. 
Milk from the farms of many producers 
in Oklahoma and New Mexico is received 
at plants in the marketing area where it 
is processed and packaged for distribu¬ 
tion to consumers. From a country sta¬ 
tion at Arnett, Oklahoma, milk received 
from producers is moved regularly to a 
milk plant at Amarillo, Texas, from 
which plant it is distributed for fluid 
consumption throughout the marketing 
area and in Oklahoma. During those 
months in recent years when producer 
deliveries were inadequate for the needs 
of the market, milk for fluid distribu¬ 
tion in the marketing area was pur¬ 
chased by handlers in tank lots from 
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plants in Oklahoma, Missouri, Wiscon¬ 
sin, and Illinois. 

Handlers operating plants located in 
the marketing area are the principal dis¬ 
tributors in the market. From several 
of such plants, distribution of Grade A 
milk for fluid consumption in New 
Mexico and Oklahoma represents a sig¬ 
nificant portion of their business. 
Routes emanating from Elk City, Okla¬ 
homa, deliver substantial quantities of 
milk in the marketing area. In addi¬ 
tion, deliveries are made regularly at 
some localities in the marketing area 
from a plant in Dodge City, Kansas. 

Manufactured milk products made 
from excess milk in the plants of han¬ 
dlers, or at plants to which it has been 
transferred or diverted, are sold 
throughout various southwestern States. 
A principal outlet for Grade A milk re¬ 
ceived from producers which is in excess 
of that needed for fluid use is the Quint 
County Creamery at Mangum, Okla¬ 
homa. During the months of heavy 
production large quantities of milk are 
transferred or diverted by marketing 
area handlers to the Quint County plant. 
In addition to processing and packaging 
milk for fluid distribution in the nearby 
Texas and Oklahoma communities, a 
variety of manufactured dairy products 
which are moved in interstate commerce 
is made at this plant. 

Routes of handlers under the Central 
West Texas and Southwest Kansas Fed¬ 
eral milk marketing orders extend into 
the proposed marketing area, where milk 
is sold in competition with distributors 
who would be handlers under the Texas 
Panhandle order. At the plants of these 
handlers who are regulated by other Fed¬ 
eral orders the interstate commerce 
factor is indicated by the receipts of 
milk from and distribution to locations 
outside the State of Texas. 

2. Need for an order . Marketing con¬ 
ditions in the Texas Panhandle market¬ 
ing area justify the issuance of a 
marketing agreement and order. 

There is no overall plan whereby 
farmers supplying the Texas Panhandle 
marketing area are assured of payment 
for their milk in accordance with its 
use. Neither is there a procedure 
whereby farmers may participate in the 
price determinations throughout the 
area necessary for the marketing of their 
milk, which because of its perishability 
must be delivered to the market soon 
after it is produced. Farmers cannot 
retain milk on their farms in order to 
await favorable price conditions. Pro¬ 
duction of milk for fluid use, under the 
sanitary requirements prevailing in the 
proposed marketing area, requires sub¬ 
stantial investment. 

A certain amount of reserve milk in 
excess of actual trade sales is necessary 
to assure consumers of an adequate sup¬ 
ply of milk at all times. Fluctuations 
brought on by the seasonal nature of 
milk production, coupled with a rela¬ 
tively uniform pattern of consumption, 
necessitate the disposition of some of the 
Grade A milk produced for the market 
Into manufacturing channels. Such ex¬ 
cess milk must be manufactured into 
products and sold in competition with 
similar products produced from un¬ 
graded milk. Milk marketed in this 
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manner returns considerably less than 
that marketed for fluid use. Conse¬ 
quently. a well-defined and uniformly 
applied plan of use classification and 
the proper pricing of milk in such uses 
is necessary to prevent such excess milk 
from depressing the market price of all 
Grade A milk. To be successful, the 
classification of milk in accordance with 
its use and the payments to producers 
on a use basis, require full participation 
and cooperation of those engaged in the 
industry. 

Orderly marketing of the milk pro¬ 
duced for fluid consumption requires 
uniformly dependable methods for de¬ 
termining prices according to the use 
made of the milk. It also requires uni¬ 
formity of pricing according to the use 
made of milk by each handler, and a 
means whereby lower average returns 
resulting from the maintenance of the 
necessary reserve supplies of milk may 
be shared equitably among producers. 

The problems of unstable marketing 
encountered by producers in the Texas 
Panhandle marketing area are not un¬ 
common in fluid milk markets. The 
problems, which have resulted in unrest 
and instability in this area, are similar 
to those characteristic of the fluid milk 
industry in the absence of regulation or 
a well-defined classified pricing plan. A 
marketing order as herein proposed will 
promote orderly marketing by assuring 
producers prices equivalent to those con¬ 
templated under the act. 

The buying practices of various han¬ 
dlers in the market have caused chaotic 
conditions and instability in the market¬ 
ing of milk. Prices paid farmers for 
milk for fluid use have frequently been 
below the Class I prices an order would 
provide. Producers have no means of 
ascertaining how their milk is utilized at 
the various plants to which they deliver, 
or whether the basis on which they are 
being paid from month to month will be 
revised. Accuracy of weights and but- 
terfat tests have been ascertained infre¬ 
quently. Payment of surplus prices by 
handlers for milk which producers be¬ 
lieve was needed in the market for fluid 
consumption is one of the causes of in¬ 
stability and uncertainty in the market. 

Several handlers in the area have 
dealt with farmers in such a way as to 
discourage cooperative action by these 
farmers. Some handlers refused to make 
deductions for cooperative dues from 
payments due member producers, even 
though such deductions had been prop¬ 
erly authorized by the producers. Fail¬ 
ure to make such deductions has limited 
the cooperative in instituting check 
weighing and testing programs. 

Representatives of the principal pro¬ 
ducer cooperative association stated that 
major handlers in the market have re¬ 
fused or failed to recognize or to bargain 
with the association as to price, or any 
other terms with respect to the sale of 
the milk of its members. Some handlers 
in the area used various means to at¬ 
tempt to deter producers from affiliating 
with the cooperative association. They 
advised producers that they preferred to 
deal with them individually and in some 
instances indicated that preferential 
treatment would be given those produc¬ 
ers who did not become members of the 
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cooperative. Activity by producers in be¬ 
half of the cooperative association was 
looked upon with disfavor by handlers. 
A producer who was active in the solicit¬ 
ing of new members for the association 
was cut off by the handler to whom he 
was making deliveries because “his milk 
did not come up to the company’s stand¬ 
ards/* Information from the Health 
Department indicated that it had never 
ordered the producer cut off or degraded 
and that the bacteria count of his milk 
was rarely over 5,000. 

Producers contended that their milk 
is frequently rejected by handlers when 
such rejection is not warranted. It was 
stated that milk was rejected by a han¬ 
dler as being off flavor only when such 
handler had an excess supply of milk 
in his plant. Producers were further 
aggravated by the fact that a red color¬ 
ing was added by the handler to rejected 
milk before it was returned to the pro¬ 
ducer, thus destroying the value such 
producer might realize from the sale of 
such rejected milk at a manufacturing 
plant. 

Evidence adduced at the hearing in¬ 
dicated that the rates charged a large 
number of producers in the market by 
handlers for hauling are considerably 
greater than the actual cost of trans¬ 
porting such producers* milk from their 
farms to the handlers’ plants. Tills has 
caused considerable dissatisfaction 
among producers, and has resulted in 
unjustly depressing producer returns. 
One producer, who complained that a 
rate of 95 cents per hundredweight was 
being deducted from his pay check for 
hauling for w’hich the hauler was paid 
75 cents per hundredweight, w*as advised 
by the handler to find another market 
for his milk if he w T as not satisfied. 

Producers whose milk is received at a 
country plant at Arnett. Oklahoma (150 
to 155 miles from Amarillo) are charged 
75 cents per hundredweight by the han¬ 
dler for moving their milk to Amarillo 
in his tank truck. This 75-cent charge 
is in addition to the hauling cost, from 
their farms to the country plant, which 
cost is as high as 50 cents per hundred¬ 
weight for some producers. When milk 
from the Arnett plant is not needed in 
the handler’s Amarillo plant for Class I 
purposes it is usually moved to the un¬ 
graded portion of the handler’s plant in 
Arnett for manufacturing purposes. 
Under such circumstances, producers are 
still charged a 75-cent assessment for 
hauling, the same as though the milk 
had been moved to Amarillo. Producers 
at the hearing contended that the 75- 
cent hauling charge to Amarillo which 
they are required to pay the handler on 
all their deliveries is unwarranted in 
that it exceeds by a wide margin the 
actual costs incurred in moving producer 
milk after it has been received at Arnett, 
even if all such milk were moved to 
Amarillo. Producers claimed that an 
order with appropriate pricing and loca¬ 
tion differential provisions would tend 
to correct such inequities as they con¬ 
tend have resulted from the various 
hauling charge arrangements which now 
prevail in the market. 

The stated base and excess prices paid 
producers are generally at the option of 
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the handler and not meaningful. Since 
no complete systematic verification is 
made of the way milk is utilized, pay¬ 
ment to a producer at the excess, or 
surplus price, for any of his milk does 
not indicate that such milk was not used 
for fluid purposes. It was testified that 
arbitrary methods have been used in 
some instances in arriving at the per¬ 
centages of milk to be paid for at the 
base and excess prices. Most handlers 
deal with their producers on an individ¬ 
ual basis so that it is difficult for pro¬ 
ducers to ascertain the overall basis used 
in determining the rate of payment for 
their deliveries. 

The conditions complained of by pro¬ 
ducers, and herein cited, with regard to 
the unstable marketing conditions are 
not peculiar to one or several localities 
in the marketing area, but apply 
throughout the area. Moreover, those 
handlers who would be regulated by the 
attached order compete with one han¬ 
dler throughout the area. 

The record indicates that there is a 
lack of detailed market information rel¬ 
ative to the procurement of milk for and 
disposition of milk throughout the mar¬ 
keting area. Such information is es¬ 
sential to the effectuation of orderly 
marketing and in achieving a level of 
Grade A milk production commensurate 
with consumer demand for Grade A 
milk. Some data on receipts and utili¬ 
zation of milk for fluid and manufactur¬ 
ing uses were made available for the 
hearing by various handlers. This in¬ 
formation is incomplete with regard to 
the overall receipts and utilization of 
milk and milk products by all handlers 
operating in the area, and it. therefore, 
does not portray marketing conditions 
for the whole area. 

It is concluded that the issuance of a 
marketing agreement and order for the 
Texas Panhandle marketing area would 
contribute substantially to the improve¬ 
ment of many of the conditions com¬ 
plained of and would tend to effectuate 
the declared policy of the act. The 
adoption of a classified price plan based 
on the audited utilization of handlers 
will provide a uniform system of mini¬ 
mum prices to handlers for milk pur¬ 
chased from producers and a fair divi¬ 
sion among all producers of the proceeds 
from the sale of this milk. The public 
hearing procedure required by the Agri¬ 
cultural Marketing Agreement Act will 
provide opportunity for representation 
of producers, handlers and the public 
in presenting information on marketing 
conditions and participating in the de¬ 
termination of prices for milk in the 
area. 

3. (a) Scope of regulation. It is nec¬ 
essary to designate clearly what milk 
and what persons would be subject to 
the various provisions of the order. This 
can best be done by providing definitions 
which set forth the categories of per¬ 
sons, plants and milk products for pur¬ 
poses of classification of milk and of 
application of other provisions of the 
order. 

Marketing area. The marketing area 
should include all the territory within 
the counties of Armstrong, Briscoe, 
Carson, Dallam, Deaf Smith. Donley, 
Gray, Hall, Hansford, Hartley, Hemphill, 
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Hutchinson, Moore, Oldham, Ochiltree, 
Potter, Randall, Roberts, Sherman and 
Wheeler, all in the State of Texas. 

According to the 1950 census, the pop¬ 
ulation of the 20 counties which consti¬ 
tute the proposed marketing area was 
approximately 250,000. It was indicated 
at the hearing that since 1950 there has 
been a substantial overall increase in 
population throughout the area. Be¬ 
cause a relatively large portion of the 
sales of fluid milk in this area is in rural 
communities and because of the substan¬ 
tial population immediately surround¬ 
ing the various cities, the marketing 
area should be defined on the basis of 
county rather than city boundaries. To 
a large extent, health ordinances in 
effect in this area apply to both the 
county and the cities and towns therein. 

Grade A milk products sold for fluid 
consumption throughout the proposed 
20-county area must be approved by 
health authorities who are governed by 
health ordinances, practices and proce¬ 
dures patterned after the United States 
Public Health Milk Ordinance and Code. 
Movements of milk both in bulk and 
packaged form between cities and coun¬ 
ties take place through reciprocal ap¬ 
proval of the respective health authori¬ 
ties. Ratings by the United States Public 
Health Service are recognized as a basis 
for approval of outside sources of milk. 
The degree of similarity of minimum 
health standards throughout the area 
justifies uniform regulation for milk 
marketed throughout the area. 

Amarillo, which is centrally located 
with respect to the marketing area is 
the largest city in the area. Its 1950 
population was 74 thousand and that 
for the next largest cities—Borger and 
Pampa—was 18 and 17 thousand, re¬ 
spectively. All of these cities have sub¬ 
stantial populations surrounding their 
boundaries. Amarillo is the principal 
point at which milk from producers is 
processed and packaged for distribution 
throughout the marketing area. The 
four handlers whose plants are located 
in Amarillo receive milk from approxi¬ 
mately three-fourths of the estimated 
500 producers supplying handlers who 
would be regulated by the proposed order. 
Prom these plants in Amarillo, milk is 
distributed on routes in each of the 20 
counties in the marketing area. Three 
other plants in the marketing area which 
would be fully regulated by the order 
and sell milk in competition principally 
with Amarillo handlers are located in 
Borger, Pampa, and Herford. A dis¬ 
tributor whose plant is located at Elk 
City, Oklahoma, distributes milk in the 
proposed marketing area in competition 
w f ith a number of the aforementioned 
handlers and it is likely that milk at this 
plant would be fully subject to the order. 
Except for a relatively small volume of 
milk which is sold in a few counties on 
the outer edges of the marketing area 
by other plants located outside of the 
area, all milk distributed in the market¬ 
ing area would be fully subject to the 
order. 

The marketing area which was sug¬ 
gested in the proposals submitted by 
various parties to the hearing included, 
in the aggregate. 51 counties (40 in 
Texas, 6 in New Mexico and 5 in Okla¬ 


homa), an area of more than 53,000 
square miles. A preliminary investiga¬ 
tion and examination of the available 
data relative to the supply of milk for 
and the distribution throughout the 
overall area indicated that the intent of 
the act would be best effectuated by lim¬ 
iting consideration at that time to an 
order in which the marketing area was 
defined as not greater than the territory 
within Potter County and the cities of 
Borger and Pampa, Texas. The hearing 
notice which was issued to that effect 
also provided that if evidence adduced at 
the hearing indicated that it would not 
be feasible to promulgate an order for 
that limited area or that additional ter¬ 
ritory should properly be included under 
any proposed order for the Texas Pan¬ 
handle area the hearing would be re¬ 
opened for the purpose of giving further 
consideration to an appropriate mar¬ 
keting area. The hearing w*as con¬ 
vened on January 31 and continued 
through February 7, 1955. On the basis 
of evidence presented at that time, 
however, it w f as evident that it would 
not be feasible to promulgate an order 
with a marketing area limited to Potter 
County and the cities of Borger and 
Pampa. Accordingly, the hearing was 
reopened on April 12 to afford interested 
parties the opportunity to submit addi¬ 
tional evidence with respect to the 
marketing area and other provisions of 
a proposed order. For the purpose of 
the reopened hearing, consideration was 
given to a marketing area composed of 
all the territory within 28 counties, in¬ 
cluding in addition to the 20 herein 
designated as the marketing area, the 
counties of Castro, Childress, Collings¬ 
worth, Cottle, Hale, Lipscomb, Parmer 
and Swisher. 

It is neither administratively feasible 
nor necessary to include all territory in 
the marketing area in which handlers to 
be regulated distribute milk. Further¬ 
more, it would not be possible to desig¬ 
nate a marketing area of reasonable size 
which would include all sales outlets of 
each and every handler that would be 
subject to regulation. As additional 
territory w r ould be added, the problems 
associated with the extension of regula¬ 
tion to distributors that make a substan¬ 
tial portion of their fluid milk sales out¬ 
side of the marketing area w f ould be 
increased many fold. Difficulties would 
be encountered also in the pooling of 
returns from milk which is only re¬ 
motely associated with the market. It 
is necessary, therefore, to define an area 
which in conjunction with other order 
provisions will promote orderly market¬ 
ing of milk of those producers which 
should be priced and pooled under the 
order. 

The counties of Cottle, Childress, 
Collingsworth, and Lipscomb, which ap¬ 
pend to the east and south of the pro¬ 
posed area, and which some handlers 
urged be a part of the marketing area, 
are not included in the marketing area 
herein recommended. The population 
of these counties is relatively small. 
There is only one city in these counties 
of more than 4,000 people (Childress— 
population 7,600). In Lipscomb, Chil¬ 
dress, and Cottle Counties, a portion of 
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the milk sold is already subject to regu¬ 
lation under other Federal orders. 

Sufficient milk is sold in Collingsworth 
and Childress Counties from a distant 
plant in Oklahoma to extend the regula¬ 
tion to this milk if these counties were 
included in the marketing area. To do 
so would extend unnecessarily the scope 
of the regulation. This would result in 
the pooling under the order of milk 
which is not primarily associated with 
the principal market outlets of the Texas 
Panhandle area. The main competition 
for sales outlets of a major portion of 
the milk at this plant would not be sub¬ 
ject to regulation. 

The counties of Rale, Swisher, Castro 
and Parmer, which attach to the south 
of the proposed marketing area were also 
considered for inclusion therein. Ac¬ 
cording to the 1950 census, these counties 
had populations of 28.2, 8.2, 5.4 and 5.8 
thousand, respectively. Total sales by 
Amarillo handlers in this four-county 
area are about 40 percent of the fluid 
milk distributed in such area. The per¬ 
centages of the total distribution by 
Amarillo handlers is 20 percent in Hale, 
65 in Castro and 80 percent in each 
Swisher and Parmer Counties. This is 
in contrast to the 20 counties recom¬ 
mended wherein handlers who would be 
regulated by the proposed order are es¬ 
sentially the only distributors who fur¬ 
nish milk to them. 

Plainview (population 14,000), the 
principal city in Hale County, is 76 miles 
south of Amarillo and 46 miles north of 
Lubbock, Tex. Relatively small quanti¬ 
ties of milk are distributed in Hale 
County by Amarillo handlers. The ma¬ 
jor distributor in Hale County, whose 
plant is in Plainview. also disposes of 
significant quantities of milk throughout 
Swisher and Castro Counties. The larg¬ 
est urban area included in the sales ter¬ 
ritory of the Plainview distributor is the 
city of Lubbock <72.000 population). 
The primary competition of the Plain- 
view distributor, therefore, is not from 
Amarillo handlers but from Lubbock dis¬ 
tributors who in turn distribute no milk 
In the proposed 20-county marketing 
area. This is true, not only throughout 
Lubbock and Hale Counties but also in 
the less populous counties adjacent to 
them. Hale County, geographically and 
from the viewpoint of milk distribution, 
is more closely associated with the Lub¬ 
bock area than that of Amarillo. 

Historically, prices paid producers at 
Plainview and Lubbock plants for base 
milk have been above those paid by Am¬ 
arillo handlers. At the time of the hear¬ 
ing, the Plainview distributor was paying 
dairy farmers $5.83 per hundredweight 
for milk of 4 percent butterfat content 
compared to $5.55 and $5.58 paid by 
the two major Amarillo handlers. The 
comparable price paid to their dairy 
farmers by Lubbock distributors was 
$6.05. As stated below in this decision, 
the average Class I price pursuant to 
the proposed order for the Texas Pan¬ 
handle area would have averaged $5.55 
per hundredweight for the year of 1954. 
Although Swisher and Castro Counties 
are about equi-distant from Amarillo 
and Lubbock, it is concluded that it is 
unnecessary to include them in the pro¬ 
posed marketing area at this time. To 


incorporate these counties in the pro¬ 
posed marketing area w r ould result in 
extending regulations to the Plainview 
distributor who operates primarily in the 
orbit of the Lubbock distribution area. 

Parmer County which lies between 
Castro County and the eastern border of 
New Mexico was considered for inclu¬ 
sion in the marketing area. Milk is 
distributed in the county by distributors 
from nearby Clovis and Portales, New 
Mexico. Prices reported to have been 
paid by these New Mexico distributors 
have been higher historically than prices 
paid by Amarillo handlers. At the time 
of the hearing, the base price paid by 
such distributors for milk of 4 percent 
butterfat content was $5.77 per hundred¬ 
weight. Marketing conditions in Par¬ 
mer County are similar to those described 
above for Swisher and Castro Counties 
and, therefore, should not be included in 
the marketing area. 

It was not shown on the record that 
the inclusion of Hale, Sw'isher, Castro, 
and Pax-mer Counties in the marketing 
area is necessary to effectuate orderly 
marketing conditions in the proposed 
Texas Panhandle marketing area at this 
time. The record does not indicate that 
unregulated handlers operating in these 
counties adjacent to the marketing area 
would have a price advantage in the pro¬ 
curement of milk over regulated han¬ 
dlers who dispose of milk in this area. 
In addition, by providing for a market¬ 
ing area as proposed herein, the exten¬ 
sion of regulation to milk distributors 
located outside of the marketing area is 
at a minimum and their operation will 
not be disturbed with respect to the 
major portion of their sales area wherein 
they compete with other distributors 
who would not be regulated by the pro¬ 
posed order. 

Certain handlers testified that they 
distribute Class I milk in other counties 
in addition to those pi’oposed to be in¬ 
cluded in the marketing area. Exten¬ 
sion of regulation to those counties and 
the numerous other counties which had 
been suggested would bring additional 
handlers under regulations who in turn 
have important other sales which would 
be unregulated. The volume of milk 
sold outside the marketing area from 
pool plants as defined under the pro¬ 
posed order is not in itself justification 
for the inclusion of these counties in the 
marketing area, nor are marketing con¬ 
ditions in these counties such that their 
exclusion would be inappropriate or un¬ 
justified at this time. 

The handlers who would be regulated 
pui'suant to the attached order ai*e in 
competition throughout the marketing 
area. The various communities 
throughout the marketing area in which 
milk is distributed are closely related 
marketwise. Uniform regulations 
through the device of a marketing order 
wil promote orderly and stable market¬ 
ing conditions throughout the proposed 
area. 

Definition of plants. The minimum 
class prices of the order should apply to 
that milk eligible for distribution as 
Giade A milk in the marketing area 
which is received from dairy fanners at 
plants primarily engaged in supplying 
fluid milk products for sale on retail and 


wholesale routes in the marketing area. 
Such plants would be defined as “pool 
plants." 

Determining which plants shall be pool 
plants under the order, and thereby fully 
subject to regulation, requires that de¬ 
finitive standards be prescribed. Such 
standards should be clearly set forth in 
the order and apply uniformly to all 
plants, wherever located. Pool plant 
status should not be determined solely 
on an occasional shipment of milk to the 
market, or on approval by a specified 
health authority. Such a method for 
determining which plants shall be sub¬ 
ject to regulation would not provide a 
workable basis for administering an 
order for the Texas Panhandle market¬ 
ing area. In order to effectuate the in¬ 
tent of the act, it is concluded that pool 
plant status under the order should be 
determined on the basis of specified per¬ 
formance standards. 

As indicated elsewhere in this decision, 
marketwide pooling of producer returns 
is considered essential to the stable and 
orderly functioning of this market. 
Since a marketwide pool results in pay¬ 
ment to all producers on an average 
utilization for the market, individual 
handlers are relieved of any responsi¬ 
bility for maintaining a high Class I 
utilization in order to support their pay 
rates to producers. Whatever utiliza¬ 
tion of milk a handler may have, his rate 
of pay to producers will be the same as 
that of all other handlers in the market. 
Thus, it is possible that status with re¬ 
spect to the pool may become a deter¬ 
mining factor in guiding a handler’s 
operation. 

The scope of pooling or the rules for 
distributing the returns from Class I 
sales under the order must be such that 
the differentials over manufacturing 
milk values paid by users of Class I milk 
will serve the purpose for which they are 
intended. Class I milk prices of the 
order are fixed at a level which exceeds 
the value of the milk for manufacturing 
uses by stated amounts. This premium, 
or differential, over the manufactured 
milk pi*ice is essential as an incentive 
to producers for producing milk of the 
quality and volume required by the mar¬ 
ket. Extra costs are involved in meeting 
the sanitary requirements relative to the 
maintenance of a dairy herd for the 
production of Grade A milk and in pro¬ 
viding milk during the fall and winter 
months w'hen feed and housing costs are 
high. Extra costs are involved also on 
farms since milk for fluid use must be 
handled through sanitary utensils and 
facilities, refrigerated and marketed 
promptly. 

The extra costs thus involved for 
Grade A or fluid milk producers must be 
borne by that share of the milk which is 
marketed as Class I milk. Excess or 
“surplus” milk, although an essential 
part of a fluid milk business, cannot be 
expected to return more to producers 
than a manufactured milk value. The 
only outlet for reserve milk not needed 
for fluid use is in the form of manufac¬ 
tured products. Such products must be 
marketed in competition with similar 
products made thi*oughout the country. 

Since the production of high quality 
milk involves extra expenses, it is im- 
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portant that the amount of milk pro¬ 
duced under Grade A inspection be no 
more than the minimum necessary to 
provide the market with an adequate 
and dependable supply of quality milk. 
To encourage more than enough produc¬ 
tion of such milk would represent an eco¬ 
nomic waste, since the expenditures in¬ 
volved in producing Grade A milk not 
an essential part of the market supply 
would result in no extra value to con¬ 
sumers. 

One of the primary problems, then, in 
setting up a marketwide pool is to es¬ 
tablish rules which will provide for the 
sharing of Class I sales (Class I differ¬ 
entials) among the producers who are 
an essential and regular part of the milk 
supply for the marketing area. 

Class I prices must first be set as 
nearly as possible at the minimum levels 
which will encourage the necessary 
amount of milk production and the re¬ 
sulting returns should be distributed in 
such a way as to assure the market of 
the maximum dependable supply of qual¬ 
ity milk which can be obtained at these 
prices. In order to do this, provision is 
made that equalization of market sales 
should be only to plants meeting reason¬ 
able performance standards with respect 
to supplying their producer milk to the 
market. 

Performance standards should apply 
uniformly to all plants. Any plant, re¬ 
gardless of its location, should have 
equal opportunity to comply with the 
standards and thereby to participate in 
the marketwide pool and have its pro¬ 
ducers share in the Class I sales of the 
market. Any producer who meets the 
necessary health department require¬ 
ments should be permitted, under the 
order, to sell his milk to plants meeting 
the standards of qualification. Whether 
or not plants and producers choose to 
supply the Texas Panhandle market will 
depend on the economic circumstances 
with which they are confronted, such 
as prices, transportation costs, and alter¬ 
native outlets. 

Performance standards should be such 
that any plant which has as its major 
function the supplying of milk to the 
market would pool its sales and share 
in the marketwide equalization. On the 
other hand, plants only casually, or in¬ 
cidentally, associated with the market 
should not be subject to complete regu¬ 
lation. nor should they be permitted or 
required to equalize their sales with all 
handlers in the market. If a milk plant 
were to be permitted to share on a pro¬ 
rata basis the Class I utilization of the 
entire market without being genuinely 
associated with the market, then the 
premiums or differentials paid by users 
of Class I milk would be dissipated with¬ 
out accomplishing their intended pur¬ 
pose. If a plant were to be qualified and 
fully regulated merely by making a token 
shipment of milk or cream into the 
market for sale as Class I milk, then any 
milk plant which found itself in a posi¬ 
tion where it was selling a smaller share 
of its milk in Class I than the average 
for all regulated handlers might make 
such shipment and receive equalization 
payments from the pooL The only 
qualification such a plant would be re¬ 
quired to meet would be compliance with 
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the necessary health department stand¬ 
ards. 

The mere circumstance of having ob¬ 
tained health department approval, plus 
the token shipment of milk, is not suffi¬ 
cient justification for equalizing the sales 
of such plant with the market. There 
are many plants having milk of suitable 
quality for sale in the marketing area 
which are in no way, or are only in¬ 
cidentally, associated with the market. 
Different health authorities have juris¬ 
diction in various parts of the marketing 
area. In the absence of performance 
standards, approval by any one of these 
authorities or reciprocal acceptance of 
permits by them would entitle a plant to 
participate in the equalization pool. A 
health officer gives his approval to a 
plant in terms of sanitary consideration. 
There is no reason to think that he would 
make his determination of approval only 
on the economic bases contemplated by 
the Agricultural Marketing Agreement 
Act of 1937. Consequently, the stand¬ 
ards appropriate to the act for deter¬ 
mining pool plant qualification must be 
set out in the order. 

Since reserve milk is an essential part 
of any fluid milk business there will 
always be some excess milk in the plants 
of handlers supplying other markets 
This will be particularly true in the 
months of flush production. Plants sell¬ 
ing primarily to other markets, or plants 
shipping milk on an opportunity basis 
to any market where supplies happen to 
be short, do not represent sources of milk 
on which the Texas Panhandle market 
may depend. If such plants were 
allowed to sell a token quantity of milk 
in the marketing area and pool their 
surplus whenever Class I outlets were 
not available to them, the result would 
be that such handler could gain an ad¬ 
vantage in paying producers through 
receipt of equalization payments from 
the Texas Panhandle pool. 

The Texas Panhandle market, how¬ 
ever, would gain no advantage from the 
payment of equalization to such a han¬ 
dler. Such a distribution of equaliza¬ 
tion payments would, in fact, reduce the 
blend price to producers regularly sup¬ 
plying the market, thereby having an 
adverse effect on the milk supplies upon 
which the market depends. This could 
result in the need for higher Class I 
prices than would otherwise be required 
to supply the market adequately. 

Performance standards must be flex¬ 
ible enough to allow a plant which is 
primarily associated with the market to 
maintain its association with the pool 
under the changing conditions which 
occur from year to year, and yet not 
permit the distribution of equalization 
payments to plants not part of the essen¬ 
tial supply. The performance standards 
herein provided are such that these ob¬ 
jectives should be accomplished. 

Because of the difference in market¬ 
ing practices and in demands for supply 
of milk from distributing plants as re¬ 
lated to supply plants, two sets of per¬ 
formance standards have been provided. 
A “distributing plant” under the order 
would be defined as a plant in which milk 
is processed or packaged and from which 
any fluid milk product (as hereinafter 
defined) is disposed of during the month 


on routes (Including routes operated by 
vendors) or through plant stores to re¬ 
tail or wholesale outlets (except pool 
plants) located in the marketing area. 
“Supply plant” would be defined to mean 
a plant (except a distributing plant) 
from which milk, skim milk or cream 
which is acceptable to the appropriate 
health authority for distribution in the 
marketing area under a Grade A label 
is shipped during the month to a dis¬ 
tributing plant which is qualified as a 
pool plant. 

In order to qualify as a pool plant, a 
distributing plant should be required to 
distribute at least 15 percent of its milk 
from producers and other pool plants 
during the month as Class I milk on 
retail or wholesale routes to outlets in 
the marketing area. 

A distributing plant having more than 
85 percent of its business outside the 
marketing area or in other outlets should 
not be considered as essentially asso¬ 
ciated with the market. It is not con¬ 
sidered advisable to bring such a plant 
under full regulation because of the 
minor share of its business which is in 
the marketing area. Full regulation in 
such case would not be necessary to ac¬ 
complish the purposes of the order, and 
might well place such plant at a com¬ 
petitive disadvantage in relation to its 
competitors in supplying the unregulated 
market. 

Such a minimum Is necessary also to 
avoid the possibility that a plant other¬ 
wise not associated with the market 
might qualify itself for equalization pay¬ 
ments to its own advantage, and to the 
disadvantage of the market, by means 
of minor sales in the marketing area. 

It is contemplated that only plants 
primarily engaged in route distributions 
of fluid milk products should be qualified 
as pool plants under this definition. In 
order to preserve this distinction, a fur¬ 
ther condition is placed on distributing 
plants that their total distribution of 
Class I milk on routes to wholesale or 
retail outlets, both inside and outside 
the marketing area, must amount to at 
least 50 percent of their receipts during 
the month of milk from dairy farmers 
and from other plants. Any plant which 
does not qualify on this basis should be 
deemed to be primarily a supply plant 
and its status under the pool should 
be judged by the standards applied to 
such plants. 

Evidence in the record indicates that 
most plants doing business in the mar¬ 
keting area dispose of their milk in such 
a way as to exceed by a considerable 
margin the minimum performance 
standards necessary to qualify as pool 
plants. There may be plants supplying 
milk to the marketing area which would 
not qualify for pool status. Such plants 
would be subject to payments herein¬ 
after discussed if they are not fully sub¬ 
ject to regulation. 

The performance standards for supply 
plants to qualify for pool plant status 
should reflect the fact that the Texas 
Panhandle market is a deficit market in 
that producer milk is not adequate on an 
annual basis for the needs of the market. 
Throughout most months of the year dis¬ 
tributors in the market have needed all 
of the milk available from producers in 
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order to keep their Class I outlets fully 
supplied. In order to assure that all the 
producer milk which is pooled with the 
market will be available for Class I, sup¬ 
ply plant standards should be set at 
levels which require that the milk will be 
available. If conditions in the market 
should change so that Class I outlets are 
adequately supplied with producer milk 
and the percentage standards herein 
recommended are not necessary to as¬ 
sure the availability of such producer 
milk for Class I sales, the recommended 
standards should be subject to further 
review. 

Under present circumstances it is con¬ 
cluded that a supply plant should dis¬ 
pose of at least 50 percent of its receipts 
of milk from dairy farmers in any month 
in the form of supplemental supplies of 
fluid milk products, as hereinafter de¬ 
fined, shipped to distributing plants in 
order to qualify for pool plant status. 
Unless more than half of the milk from 
such plant is disposed of in this manner, 
a supply plant should not under the pres¬ 
ent conditions in the Texas Panhandle 
market be considered as primarily asso¬ 
ciated with the regulated market. 

It is recognized, however, that the 
demand for milk from supply plants may 
vary seasonally and will be greatest dur¬ 
ing the season of low production. For 
sustained periods during the months of 
flush production supplies of milk re¬ 
ceived at plants located in or near the 
marketing area may be sufficient to sup¬ 
ply the Class I outlets. During this part 
of the year, it would be more economical 
to leave the most distant milk in the 
country for manufacture, and use local 
supplies for Class I use. The perform¬ 
ance provisions should not force milk to 
be transported to distributing plants in 
the summertime where it must be manu¬ 
factured in order to maintain the eligi¬ 
bility of supply plants to pool. 

To avoid this, provision should be 
made whereby a supply plant may main¬ 
tain pool plant status throughout the 
year if it supplies a substantial portion 
of its producer milk to distributing 
plants during the months when milk 
production tends to be lowest. The pro¬ 
posed standards require that a supply 
plant provide distributing plants with 
milk to the extent of 75 percent of its 
producer milk receipts during the 
months of September through November 
to maintain automatic pool status for 
the months of March through June. 

Any distributing plant or supply plant 
which does not meet the standards for 
a pool plant should be required to file 
reports and submit to audits by the mar¬ 
ket administrator to verify the status of 
such plant. 

Some handlers in the market receive 
milk from both Grade A and ungraded 
producers. Where such an operation 
takes place, it is generally the practice 
of the handler to maintain the ungraded 
operation physically apart from that of 
his Grade A operation. Several of the 
ungraded operations of such dual plants 
have historically been associated with 
the market as important outlets for re¬ 
serve supplies of milk during the months 
of seasonally high production. These 
plants receive such reserve supplies not 
only from the Grade A operations of the 


handler operating such ungraded plants 
but also from other Grade A plants in 
the market. The handler who operates 
an ungraded plant which is in the ad¬ 
joining or same building as his Grade 
A plant should not be restricted in the 
operation of his ungraded plant to any 
greater degree than the operator of any 
other ungraded plant. However, proper 
safeguards should be provided in the 
order to insure that the ungraded and 
graded portions of a plant operated by 
the same handler are maintained as sep¬ 
arate entities. It is concluded therefore, 
that if a portion of a plant is physically 
apart from the Grade A portion of such 
plant, is operated separately and is not 
approved by any health authority for 
the receiving, processing or packaging 
of any fluid milk product for Grade A 
disposition, it should not be considered a 
part of a pool plant. However, if the 
graded and ungraded operations of a 
plant are not maintained separately, 
the entire operation of such plant would 
be considered as that of a pool plant, 
and all ungraded milk received at such 
plant would be considered as other 
source milk received at a pool plant. 

Some milk that is distributed in the 
marketing area is from plants which are 
fully subject to the classification, pric¬ 
ing and pooling provisions of other Fed¬ 
eral milk marketing orders. It is not 
necessary to extend full regulation under 
this order to such plants which dispose 
of a major portion of their receipts in 
another area and are subject to such 
regulation. To do so would subject such 
plants to duplicate regulation. How¬ 
ever, in order that the market admin¬ 
istrator may be fully apprised of the 
continuing status of such a plant, the 
operator thereof should, with respect 
to the total receipts and utilization or 
disposition of skim milk and butterfat 
at the plant, make reports to the market 
administrator at such time and in such 
manner as the market administrator 
may require and allow verification of 
such reports by the market admin¬ 
istrator. 

Handler . Handler should be defined 
as any person in his capacity as the 
operator of one or more distributing or 
supply plants. The definition should 
also include any cooperative association 
with respect to the milk from producers 
diverted for the account of such associa¬ 
tion from a pool plant to a nonpool 
plant. 

The handler is the person who re¬ 
ceives milk from producers and who is 
responsible for reporting receipts and 
utilization of milk and payment therefor. 
A cooperative association which markets 
the milk of its producer members may 
for short periods of time need to divert 
producers* milk from pool plants to non¬ 
pool plants. If the association is de¬ 
fined as a handler for such milk, even 
though it has no plant, the producers 
whose milk is so diverted will continue 
to receive the uniform prices under the 
order and their milk production will 
be available for fluid use when needed 
in the fall months or at other times. 

In case a person operates more than 
one pool plant, he should be a handler 
with respect to the combined operation 
of such plants. If the handler operates 


a plant not associated with the regula¬ 
tory market, he would not be a handler 
with respect to such plant. 

Producer-handlers and operators of 
distributing plants and supply plants 
which do not qualify as pool plants 
should be considered handlers in order 
to require such persons to report to the 
market administrator as is needed to 
determine their status. With regard to 
distributing plants, which are nonpool 
plants, such reports also are necessary 
to determine the amount payable by the 
operator of such plant on unpriced milk 
distributed in the marketing area. 

Producer . Producer should be defined 
as any person, other than a producer- 
handler, who produces milk in com¬ 
pliance with Grade A inspection re¬ 
quirements of a duly constituted health 
authority and such milk is received at 
a pool plant. 

When producer milk is not needed in 
the market for Class I purposes, the 
movement of such milk to nonpool plants 
for manufacturing purposes should be 
facilitated. Allowing for unlimited di¬ 
version during those months when re¬ 
serve supplies of milk are heaviest will 
contribute to this end. Unlimited di¬ 
version is neither necessary nor desirable 
during the other months of the year 
when milk of producers regularly asso¬ 
ciated with the market is needed to sup¬ 
ply the Class I needs of the market. It 
is necessary, however, to provide for 
limited diversion during such months to 
enable handlers to divert producer milk 
on such occasions as weekends or holi¬ 
days when the milk is not needed in the 
market for Class I purposes. 

Provision should be made so that the 
milk of producers regularly received at 
a pool plant may be diverted for the 
account of a handler to a nonpool plant 
any day during the flush production 
months and on not more than 15 days 
during any other months and still retain 
producer milk status under the order. 
Diverted milk shall be deemed to have 
been received at the plant from which it 
was diverted. 

Producer-handler. Producer-handler 
should be defined as. any person who 
operates a dairy farm and a distributing 
plant but who receives no milk from 
other dairy farmers. The order is not 
intended to establish minimum prices 
for such operators, but they should be 
required to make reports to the market 
administrator. Such reports are neces¬ 
sary to make a determination as to 
whether the operator is a producer-han¬ 
dler and to facilitate accounting with 
respect to transfer of milk from other 
handlers. 

Classification provisions of the pro¬ 
posed order should provide that any 
milk, skim milk, or cream transferred by 
a handler to a producer-handler will be 
Class I milk. Any supplemental supplies 
of milk which may be obtained from 
other handlers may, by virtue of the type 
of operation involved, be presumed to be 
needed by the producer-handler for 
fluid use and should be classified in the 
supplying handler’s plant as Class I 
milk. A producer-handler may receive 
milk from other handlers and still main¬ 
tain his status as a producer-handler. 
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Pursuant to the proposed order, any milk 
which a handler receives from a pro¬ 
ducer-handler would be other source 
milk and would, therefore, be allocated 
to the lowest class utilization at the pool 
plant(s) of a handler after the alloca¬ 
tion of shrinkage on producer milk. 
Milk disposed of to another handler by 
a producer-handler must be presumed 
to be surplus to the operation of the 
producer-handler. 

Fluid milk product. Fluid milk prod¬ 
uct should be defined as milk, skim milk, 
buttermilk, milk drinks, cream, or any 
mixture in fluid form of skim milk and 
cream (except storage cream, aerated 
products, eggnog, ice cream mix, evapo¬ 
rated or condensed milk, and sterilized 
products packaged in hermetically 
sealed containers). The items desig¬ 
nated as fluid milk products pursuant 
to this definition are those products 
which when disposed of by handlers are 
considered as Class I milk. 

Other source milk. Other source milk 
should be defined as all skim milk and 
butterfat contained in fluid milk prod¬ 
ucts utilized by the handler in his op¬ 
erations except milk received from 
producers and fluid milk products re¬ 
ceived from other pool plants. Thus, 
other source milk would represent skim 
milk and butterfat which may not be 
subject to the pricing provisions of this 
order. It will include all milk products 
from plants other than pool plants and 
all manufactured dairy products from 
any source which are reprocessed or 
converted into another product during 
the month. It will include those manu¬ 
factured products from a plant’s own 
production which are made and are re¬ 
processed or converted into another 
product during the same or a later 
month. 

(b) Classification of milk. Milk and 
milk products received by handlers 
should be classified on the basis of skim 
milk and butterfat according to the 
form in which, or the purpose for which, 
such skim milk and butterfat was used 
or disposed of as either Class I milk or 
Class II milk. 

Under an order, only producer milk is 
priced. Milk is received, however, at 
pool plants directly from producers, 
from other handlers and from other 
sources. Milk from all of these sources 
is intermingled in handlers’ plants. It 
is necessary, therefore, to classify all 
receipts of milk to afford a means to 
establish the classification of producer 
milk and apply the classified price plan. 

The products which should be included 
in Class I milk are those required by 
health authorities in the marketing area 
to be obtained from milk or milk prod¬ 
ucts from approved “Grade A” sources. 
The extra cost of getting quality milk 
produced and delivered to the market in 
the condition and quantities required 
makes it necessary to provide a price 
for milk used in Class I products some¬ 
what above the ungraded or manufac¬ 
turing milk price. This higher price 
should be at such a level that it will yield 
a blend price to producers that will en¬ 
courage production of enough milk to 
meet market needs. 

Excess milk not needed seasonally or 
at other times for Class I use must be 


disposed of for manufactured products. 
These products are less perishable and 
must be sold in competition with prod¬ 
ucts made from ungraded milk. Milk so 
used should be classified as Class n milk 
and priced in accordance with its value 
in such outlets. 

In accordance with these standards. 
Class I milk should comprise all skim 
milk (including concentrated and re¬ 
constituted skim milk) and butterfat 
disposed of in the form of milk, skim 
milk, buttermilk, milk drinks (plain or 
flavored), cream, and any mixture in 
fluid form of skim milk and cream (ex¬ 
cept storage cream, aerated cream prod¬ 
ucts, eggnog, ice cream mixes, evaporated 
or condensed milk, and sterilized prod¬ 
ucts packaged in hermetically sealed 
containers); and skim milk and butter¬ 
fat not accounted for as Class n milk. 

Class I products w f hich contain con¬ 
centrated skim milk solids such as skim 
milk drinks to which extra solids have 
been added or concentrated whole milk 
disposed of for fluid use, w'ould be in¬ 
cluded under the Class I milk definition. 
Products such as evaporated or con¬ 
densed milk packaged in bulk or in her¬ 
metically sealed cans would not be con¬ 
sidered as concentrated milk. 

All skim milk and butterfat used to 
produce products other than those clas¬ 
sified in Class I milk should be Class IT 
milk. Included as Class II milk are 
products such as ice cream, ice cream 
mix and other frozen desserts and mixes; 
aerated cream products and eggnog; 
butter, cheese, including cottage cheese; 
evaporated and condensed milk (plain 
and sweetened); nonfat dry milk solids; 
dry whole milk; condensed or dry but¬ 
termilk; and any other products not 
specified as Class I milk. The health 
ordinances applicable in the marketing 
area do not require that these products 
be made from approved milk. 

Cream which is placed in storage and 
frozen should be classified as Class II 
milk. Such cream is intended primarily 
for use in ice cream and ice cream mixes. 
Any frozen cream or other Class n prod¬ 
ucts which are used later in a pool 
plant would be considered as other source 
milk at the time of such use and assigned 
to the lowest price utilization in the 
plant. The skim milk and butterfat in 
any fluid milk product which is disposed 
of and used for livestock feed should be 
classified as Class n milk. 

Handlers have inventories of milk and 
milk products at the beginning and end 
of each month which enter into the ac¬ 
counting for current receipts and utiliza¬ 
tion. The accounting procedure will be 
facilitated by providing that month-end 
inventories of all fluid milk products be 
classified in Class n milk, regardless of 
whether such products are held in bulk 
or in packages. Inventories of such 
products on hand will then be subtracted 
uuder the proposed allocation procedure 
from any available Class II milk in the 
following month. The higher use value 
of any fluid milk products in inventory 
which are allocated to Class I milk in 
the following month should be reflected 
in returns to producers. The mechanics 
of the attached order provide for the 
reclassification of inventories on that 
basis. 


Inventories of products designated as 
Class I milk on hand at a pool plant at 
the beginning of any month during which 
such plant becomes a pool plant for the 
first time should likewise be allocated 
to any available Class II utilization of 
the plant during the month. This will 
preserve the priority of assignment of 
current producer receipts to current 
Class I use. 

Shrinkage should be determined by 
subtracting from the total pounds of 
skim milk and butterfat received by the 
handler his total established utilization 
of skim milk and butterfat, respectively. 
Shrinkage not in excess of 2 percent of 
the handler’s receipts of producer and 
other source milk should be prorated 
between producer and other source mill: 
on the basis of the pounds received from 
each source. None of the shrinkage 
should be assigned to milk received from 
other pool plants because shrinkage on 
such milk will be allowed to the transfer¬ 
ring handler. A plant which is operated 
in a reasonably efficient manner, and for 
which complete and accurate records of 
receipts and utilization are maintained, 
should have total shrinkage of less than 
2 percent of total receipts. It is con¬ 
cluded that shrinkage which is not more 
than 2 percent of total receipts of pro¬ 
ducer milk and other source milk should 
be classified as Class n milk and any 
shrinkage in excess of this quantity 
should be classified as Class I milk. 

Skim milk and butterfat are not used 
in most products in the same proportions 
as contained in the milk received from 
producers, and therefore should be clas¬ 
sified separately according to their sepa¬ 
rate uses. The skim milk and butterfat 
content of milk products received and 
disposed of by a handler, can be deter¬ 
mined through certain testing pro¬ 
cedures. Some of these products, such 
as ice cream and condensed products, 
present a difficult problem of testing 
in that some of the water contained in 
the milk has been removed. It is de¬ 
sirable, in the case of such products, to 
provide an acceptable means of ascer¬ 
taining the amount of skim milk and 
butterfat contained in, or used to pro¬ 
duce, these products. This may be ac¬ 
complished through the use of adequate 
plant records made available to the mar¬ 
ket administrator or by means of stand¬ 
ard conversion factors of skim milk and 
butterfat used to produce such products. 
The accounting procedure to be used in 
the case of any concentrated milk prod¬ 
uct such as condensed milk or nonfat dry 
milk solids should be based on the 
pounds of milk or skim milk required to 
produce such product. 

Butterfat and skim milk used to pro¬ 
duce Class n products should be con¬ 
sidered to be disposed of when so used. 
Handlers will need to maintain stock 
records on such products, however, to 
permit audit of their utilization records 
by the market administrator. Class II 
products from any source used in the 
production of any product including 
products in Class I milk should be con¬ 
sidered to be a receipt of other source 
milk. This will maintain priority of 
assignment of current receipts of pro¬ 
ducer milk to Class I utilization. 
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Each handler must be held responsi¬ 
ble for a full accounting of all his re¬ 
ceipts of skim milk or butterfat in any 
form. A handler who first receives milk 
from producers should be responsible for 
establishing the classification of, and 
making payment to producers for, such 
milk. Fixing responsibility in this man¬ 
ner is a practice which is consistently 
followed in regulated markets and is 
necessary to effectively administer the 
provisions of the order. The operator 
of a plant at which milk is first received 
from producers is the person with whom 
contractual relations have been made by 
producers or their representatives. It 
would be unreasonable to expect pro¬ 
ducers to look elsewhere for payment for 
their deliveries. Moreover, producers 
would be without adequate protection if 
the order did not prescribe specifically 
which handler shall be responsible for 
the classification and payment of their 
milk. Except for such limited quantities 
of shrinkage, which under certain con¬ 
ditions (as set forth elsewhere in this 
decision) may be classified in Class II, 
all skim milk and butterfat which is re¬ 
ceived and for which the handler cannot 
establish utilization should be classified 
as Class I milk. This provision is neces¬ 
sary to remove any advantage to han¬ 
dlers who fail to keep complete and 
accurate records and to assure that 
producers receive full value for their 
milk on the basis of its use. It is neces¬ 
sary to place the burden of proof on the 
handler to establish the utilization of 
any milk as other than Class I. 

Transfers. Classification of butterfat 
and skim milk used in the production 
of Class II milk items should be con¬ 
sidered to have been established when 
the product is made. Classification of 
Class I milk should be established when 
the butterfat or skim milk is disposed 
of. However, some Class I items may 
be disposed of to other plants for Class 
II use. Classification of any product so 
transferred to another plant should, 
under certain circumstances, be deter¬ 
mined according to its utilization in the 
plant to which transferred. 

Milk, skim milk, cream, or other fluid 
milk products transferred by a handler 
to the pool plant of another handler, 
except that of a producer-handler, 
should be classified as Class I milk unless 
both handlers indicate in their reports 
to the market administrator that they 
desire such milk to be classified as Class 
n milk. However, sufficient Class n 
utilization must be available at the 
transferee-plant for such assignment 
after prior allocation of shrinkage and 
other source milk. On the other hand, 
if the transferring handler had other 
source milk during the month, the as¬ 
signment of fluid milk products trans¬ 
ferred to another plant to the Class I 
utilization of such plant should be lim¬ 
ited so that other source milk in the 
transferring handler’s plant will not be 
allocated to Class I milk while producer 
milk is allocated to Class n milk in the 
transferee-handler’s plant. 

Milk, skim milk and cream disposed of 
to a nonpool plant, including milk which 
is diverted (sent directly to the nonpool 
plant from the producer’s farm) should 
be classified as Class I milk, unless cer- 
No. 196' 5 


FEDERAL REGISTER 

tain conditions are met. The operator of 
the nonpool plant, if requested, must 
make his books and records available to 
the market administrator for the purpose 
of verifying the receipt and utilization of 
milk in such nonpool plant. Provision 
for verification by the market adminis¬ 
trator is reasonable and necessary to ef¬ 
fectuate the clarification procedure and 
assure that producer milk will be paid for 
in accordance with its utilization. In 
order to classify such diversions as Class 
n milk the fluid milk products disposed 
of from the receiving nonpool plant 
should not exceed the receipts of skim 
milk and butterfat in milk received dur¬ 
ing the month from dairy farmers di¬ 
rectly supplying such plant. This rec¬ 
ognizes the principle that is incorporated 
in this order that the dairy farmers reg¬ 
ularly supplying such a plant should 
have prior claim to supply the milk for 
fluid distribution in this market and at 
the same time assures that producer 
milk which is diverted for Class I use will 
be paid for accordingly. The provision 
for classifying milk, skim milk or cream 
as Class n milk should not be extended 
to include milk transferred to nonpool 
plants located more than 300 miles from 
the nearest point in the marketing area. 
The area thus described is adequate to 
dispose of reserve milk for Class II uses. 
Fluid milk products moving greater dis¬ 
tances are normally for Class I uses. 

When milk or skim milk in bulk has 
been transferred or diverted to a non- 
pool plant located not more than 300 
miles from the nearest point in the mar¬ 
keting area, the market administrator is 
required to verify the utilization claimed 
by such nonpool plant. It may reason¬ 
ably be expected that the market admin¬ 
istrator will be able to make such verifi¬ 
cation within such “surplus disposal 
area” without incurring undue expense. 
It would not, however, be administra¬ 
tively feasible or otherwise justifiable to 
have a surplus disposal area of unlimited 
expense or to cover a geographical area 
which is larger than that provided 
herein. Making such provision might 
well tend to make unreasonable demands 
on the market administrator in connec¬ 
tion with the verification of occasional or 
irregular shipments to nonpool plants 
located beyond the area wherein Texas 
Panhandle handlers normally dispose of 
reserve supplies of milk for Class II 
purposes. 

As stated elsewhere in this decision, 
any fluid milk product transferred to a 
producer-handler should be classified in 
Class I and should not be subject to 
reclassification. 

Allocation. The order class prices 
apply only to producer milk. It is nec¬ 
essary, therefore, if a plant has butterfat 
or skim milk other than that received 
in milk from producers, to determine 
the quantities of milk in each class to 
be assigned to producers. It is recog¬ 
nized that some supplemental milk may 
be needed when supplies are short in the 
Texas Panhandle market. 

Other source milk from unregulated 
sources should be assigned to Class n 
milk first. The plants supplying such 
milk may not have purchased such milk 
from dairy farmers on a classification 
and use basis and it is not feasible to 
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determine this or other conditions of 
sale. There is no assurance that such 
milk would not be used to displace pro¬ 
ducer milk in Class I to the advantage 
of the purchasing handler. 

The milk of producers who are pri¬ 
marily engaged in supplying the Texas 
Panhandle market, however, should be 
given priority in the assignment to the 
Class I utilization at regulated plants. 
This is necessary to insure the stability 
of the classified pricing program of the 
order. If the order permitted handlers 
to obtain other source milk whenever it 
was advantageous to do so for Class I 
use while producer milk in the plant 
was utilized in Class II, the order would 
not be effective in carrying out the pur¬ 
pose of the act. Also, the market would 
be deprived of a dependable supply of 
milk. Much of the supplemental milk 
has in the past been brought in from 
other Federal order markets. Handlers 
bringing in such milk have assisted the 
market in keeping Class I outlets fully 
supplied. 

When such supplemental milk is ac¬ 
tually needed and is obtained under con¬ 
ditions w r hich assure that it was paid for 
at Class I prices under another Federal 
order, a more limited priority of assign¬ 
ment to Class I should be permitted 
under the order. Provision should be 
made, therefore, that 5 percent of pro¬ 
ducer milk may be assigned to Class II 
before any assignment of Federally reg¬ 
ulated other source milk to such class. 
This will permit a handler whose pro¬ 
ducer milk supplies run short to bring 
in milk from other Federal markets and 
have it assigned to Class I, even though 
he has a small amount of reserve milk 
in his plant. Such other source milk 
will be assigned to any Class II milk in 
excess of 5 percent of producer milk. 
This is necessary to assure producers 
that no more than the necessary reserve 
supplies will be allocated to Class II 
use when milk is imported from other 
regulated markets. 

If. after making the various assign¬ 
ments of skim milk and butterfat pur¬ 
suant to the allocation provisions of the 
owner, the total of all Class I and Class 
H milk assigned to producer milk ex¬ 
ceeds the amount of producer milk re¬ 
ported to have been received by the 
handler for whose pool plant the com¬ 
putation is being made, such “overage” 
should be assigned first to the available 
Class n utilization and any remainder 
to Class I. Such overage should be paid 
for by the handler at the applicable class 
prices. 

(c) Class prices. Class I prices should 
be established at a level which, in con¬ 
junction with the Class II prices here¬ 
inafter concluded to be appropriate, will 
result in returns to producers high 
enough to maintain an adequate but not 
excessive supply of quality milk to meet 
the requirements of the marketing area. 
If prices remain too low, insufficient 
quantities of milk will be produced to 
assure that the Class I market will be 
fully supplied. Conversely, if prices are 
too high, production will be overstimu¬ 
lated and consumption curtailed. This 
would cause more milk to be produced 
than is needed to satisfy the demand for 
Class I milk, resulting in the develop- 
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menfc of unnecessary and uneconomic 
surpluses. 

When milk produced locally is insuf¬ 
ficient to meet the Class I needs of the 
market, supplemental supplies of Grade 
A milk are purchased by handlers in the 
marketing area from plants outside the 
regular supply area. Prices of this milk 
fluctuate to a considerable extent with 
the value of milk produced for manufac¬ 
ture. Other items which determine the 
prices at which such milk will be avail¬ 
able to Texas Panhandle handlers in¬ 
clude the cost of transporting such milk 
to the marketing area and the alterna¬ 
tive outlets for such milk. 

Proper recognition must be given the 
prices at which alternative sources of 
supply are available, especially since any 
milk plant wherever located may, by 
meeting the prescribed qualifications, be¬ 
come a pool plant under the order. It 
is necessary, therefore, that the Class I 
prices in the proposed Texas Panhandle 
milk marketing order should not be set 
at levels which will bring the cost of such 
milk above the cost of obtaining regular 
and dependable Grade A milk supplies 
from other areas. 

The Class I price should be fixed in 
relation to the general level of the value 
of milk used to produce manufactured 
dairy products. To achieve this end a 
basic price should be adopted which will 
reflect this general level and to which 
differentials should be added to result 
in the appropriate Class I price. Such 
basic price should be the higher of (a) 
the average of the prices paid by the 13 
“Midwestern Condenseries" or (b) a 
price computed on the basis of the daily 
quotations for 92-score butter at Chicago 
and the carlot prices for nonfat dry 
milk solids for human consumption, 
f. o. b. manufacturing plants in the 
Chicago area. 

The purpose of such basic price is to 
give consideration to the national eco¬ 
nomic factors underlying the price for 
milk and manufactured dairy products 
and which in turn also influence the local 
market prices. Prices for milk used for 
fluid purposes in competitive markets 
are related to the prices paid for milk 
used for manufacturing purposes. Pro¬ 
duction and marketing of milk for each 
type of manufacturing outlet are sub¬ 
ject to many of the same economic fac¬ 
tors. Since the market for most manu¬ 
factured products is countrywide, prices 
of manufactured dairy products reflect, 
to a large extent, changes in general 
economic conditions affecting the sup¬ 
ply and demand for milk. For these 
reasons, fluid milk markets have used 
butter, nonfat dry milk solids, and cheese 
prices, or the prices paid by condenseries 
with differentials over these basic or 
manufacturing prices to establish flluid 
milk prices. These differentials are 
needed to cover the cost of meeting 
quality requirements in the production 
of market milk, transportation costs to 
the fluid market, and to furnish the 
necessary incentive to get such milk 
produced. 

The basic formula proposed herein is 
similar to that used in many other Fed¬ 
erally regulated markets and the price 
resulting therefrom will usually be the 
same as or will closely approximate the 


basic formula price which is applicable 
in determining the Class I price in the 
various Federal orders in the Southwest. 
The price computed under the formula 
would have averaged $3.47 for 1954. The 
differential to be added to this basic 
price in determining the Class I price 
would be applicable to all skim milk and 
butterfat included in the Class I defini¬ 
tion of the proposed order. Conse¬ 
quently, the total quantities of producer 
milk classified in Class I under the order 
may be significantly greater than the 
quantities of producer milk now allo¬ 
cated to Class I under the various clas¬ 
sification schemes now in effect in the 
market. It is concluded that the differ¬ 
entials to be added to the basic formula 
price should be $1.85 for the months of 
March through June and $2.15 for all 
other months. 

The seasonality of the Class I differen¬ 
tial herein proposed—30 cents less in 
March through June than in other 
months—gives greater incentive to the 
production of milk for the market in 
those months when it is needed for Class 
I purposes. It also serves to provide 
price changes more nearly in accord with 
seasonal price changes in other markets 
both regulated and unregulated. 

The average Class I milk price which 
would have been provided under the pro¬ 
posed formula for the year 1954 is $5.55. 
The prices paid producers at the time of 
the hearing by the two principal han¬ 
dlers in the market for base or ‘‘Class I 
milk" of four percent butterfat content 
delivered to their plants in Amarillo 
were $5.55 and $5.58, respectively. It 
was indicated at the hearing that these 
prices are representative of the Class I 
or base prices paid by the other handlers 
in the market at their plants in the 
marketing area. 

Evidence at the hearing indicated that 
eight handlers receiving milk from ap¬ 
proximately 500 Grade A producers 
would be fully subject to regulation un¬ 
der the order. Detailed information 
relative to the combined receipts and 
Class I disposition of six of these han¬ 
dlers for the year 1954 was presented at 
the healing. These six handlers, who 
receive milk from approximately five- 
sixths of the producers on the market, 
distribute Class I milk throughout the 
marketing area from plants in Amarillo, 
Borger, and Pampa. Producer deliveries 
of raw milk to the plants of these han¬ 
dlers in 1954 totaled 81.5 million pounds, 
and Class I disposition from these plants 
in the same period was 77.5 million 
pounds. 

Producers proposed a Class I differ¬ 
ential of $2.25 compared with the aver¬ 
age monthly differential of $2.05 which 
is provided in the attached order. Pi-ices 
paid their producers by handlers in 
nearby markets must be considered in 
establishing the Class I price under the 
Texas Panhandle order. Handlers who 
would be regulated by the proposed order 
compete for business in some areas with 
handlers regulated by other Federal 
orders. In addition, substantial quan¬ 
tities of milk are at times moved into 
the market from plants subject to such 
other orders. In 1954 supplemental sup¬ 
plies of milk for Class I purposes were 
purchased by local handlers from plants 


under the Oklahoma City, North Texas, 
Ozarks (Springfield, Missouri), and Chi¬ 
cago Federal orders. 

In the absence of regulation, the value 
of Grade A milk f. o. b. the marketing 
area is not greater than the price of such 
milk in the nearest major production 
area from which substantial quantities 
of milk are available plus the cost of 
transporting the milk to the market. 
More supplemental supplies of milk in 
1954 were moved to the Texas Panhandle 
market from the Producers’ Creamery 
Company plant at Springfield, Missouri, 
than from any other source. The 
Springfield plant is in the Ozarks mar¬ 
keting area and the Class I differentials 
under that order range from 63 cents 
for the months of April, May and June 
to $1.08 for the 3 fall months of lowest 
production. The average monthly Class 
I differential applicable under the 
Ozarks order at Springfield is 78 cents. 
The cost of moving milk the 580 miles 
from Springfield to Amarillo in tank 
trucks of 27,500 pound capacity is $1.02 
per hundredweight. This transporta¬ 
tion cost plus the average Class I dif¬ 
ferential under the Ozark order is 25 
cents less than the average Class I dif¬ 
ferential of $2.05 which is provided in 
the attached order. The margin of 25 
cents per hundredweight is less than is 
customarily charged as a receiving, 
cooling and handling allowance on milk 
moved from Springfield to the Texas 
Panhandle marketing area. 

The Class I price under the Federal 
order for the North Texas marketing 
area is widely accepted and used as a 
basis for determining the Class I prices 
in various other milk marketing areas 
throughout Texas. Large quantities of 
milk throughout the State are sold on 
the basis of the North Texas Class I 
price, and some of this milk is distributed 
in competition with milk from the plants 
of Texas Panhandle handlers. The aver¬ 
age monthly Class I differential under 
the North Texas order is $2.13. Dallas, 
which is the largest city in the North 
Texas marketing area, is 361 miles south¬ 
east of Amarillo. 

At least one handler subject to the 
Central West Texas order distributes 
some milk in the proposed Texas Pan¬ 
handle marketing area. The applicable 
Class I price under this order at two of 
the principal cities in the marketing 
area. Abilene and Midland, is the North 
Texas Class I price plus 25 and 45 cents, 
respectively. Midland is 260 miles di¬ 
rectly south of Amarillo. Abilene, which 
is 146 miles east of Midland, is 270 miles 
from Amarillo. 

Reference at the hearing was made 
to the competition from milk priced un¬ 
der the Southwest Kansas order. Dodge 
City, Kansas, which is the largest city in 
the Southwest Kansas marketing area, 
is 244 miles north of Amarillo. There 
was no evidence at the hearing to in¬ 
dicate an overlapping of the production 
areas for that market and for the Texas 
Panhandle market. On the distribution 
side, a Dodge City handler distributes 
a relatively small quantity of milk in 
several communities near the northern 
boundary of the proposed marketing 
area. 
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The Class I differential under the 
Southwest Kansas order is $1.65. After 
giving consideration to the transporta¬ 
tion costs, handlers under the Southwest 
Kansas order would have no advantage 
in competing with local handlers for 
sales in the Texas Panhandle market¬ 
ing area, and local handlers would have 
no incentive to replace producer milk 
with bulk tank shipments from plants 
under the Southwest Kansas order. The 
average monthly differential of 40 cents 
by which the Class I differential under 
the Texas Panhandle order exceeds that 
of the Southwest Kansas order will pro¬ 
vide a relationship of prices which is 
economically sound. This is also very 
near the historical relationship of prices 
between the two markets. 

Consideration at the hearing was given 
to making provision in the order for ad¬ 
justing the Class I price upward or 
downward each month as supplies of 
producer milk changed in relation to the 
demand for Class I milk in the market. 
A supply-demand adjustment provision 
in the order to reflect such changing 
conditions could be helpful in providing 
proper price adjustments within the 
market and a proper price relationship 
between the Texas Panhandle market 
and other markets. 

It was contended at the hearing that 
any supply-demand formula which 
would be provided in the order should 
not be made effective until the order has 
been in operation for at least 12 months. 
It would not be feasible to make pro¬ 
vision in the order on the basis of the 
information now available for a supply- 
demand formula to become effective a 
year after the inception of the order. 
It was evident at the hearing that ade¬ 
quate data were not available which 
would serve as a proper basis to formu¬ 
late an appropriate supply-demand ad¬ 
justment provision. Such a provision 
could be better formulated after the 
order had been in effect for a reasonable 
period of time and the necessary de¬ 
tailed statistical data were available. 

It is concluded, therefore, that a sup¬ 
ply-demand adjustment provision should 
not be incorporated in the order at the 
present time. However, such a provision 
should be given consideration at an 
amendment hearing at such a time after 
adequate experience in the operation of 
the order has been realized and the sta¬ 
tistical data necessary for its proper 
formulation are available. At such a 
hearing it would be timely and appro¬ 
priate to review in a detailed manner 
the Class I pricing formula which is 
herein provided. Provision is made 
therefore that the Class I pricing for¬ 
mula in the attached order shall not be 
effective beyond August 31, 1957. Such 
a provision would insure a reappraisal of 
Class I price and the 
components used in its determination 
within a reasonable period after the 
order became effective. 

The Class I price should be announced 
by the fifth day of the month. In order 
to do this, it is necessary to use price 
quotations for the preceding month in 
calculating the basic formula price. 

Class II price. Some milk in excess of 
Class I requirements is necessary in 
order to maintain an adequate supply of 


fluid milk for the market on an annual 
basis. The Class II price for such ex¬ 
cess milk should be maintained at the 
highest level consistent with facilitating 
its movement to manufacturing outlets 
when It is not needed in the market for 
Class I purposes. The Class II price 
should be at such a level that handlers 
will accept and market whatever quanti¬ 
ties of milk in excess of Class I needs 
may arise from time to time. The price, 
however, should not be so low that han¬ 
dlers will be encouraged to procure milk 
supplies solely for the purpose of con¬ 
verting them into Class n products. 

Most handlers in the proposed area 
have extremely limited facilities for 
handling any milk above that needed 
for their day to day fluid operations. 
A tew handlers manufacture such by¬ 
products as cottage cheese and ice cream 
mix for the needs of their own trade. 
However, most milk not needed for fluid 
distribution in the market must be 
transferred or diverted from the plant 
at which it is usually received to a plant 
having adequate manufacturing facili¬ 
ties. 

During the spring months of heavy 
production producer milk which is not 
needed by handlers is moved to manu¬ 
facturing plants after being received by 
the handler or is diverted directly to the 
manufacturing plant for the account of 
the handler. Returns to producers for 
such milk have been that which the 
handler realized in its sale to the manu¬ 
facturing plant. Payments to producers 
at other times for “overbase” milk which 
was utilized or disposed of for manufac¬ 
turing purposes followed no consistent 
pattern. 

Prices paid by manufacturing plants 
may differ because of changes in the 
relative prices of the products which 
they manufacture. Handlers will dis¬ 
pose of excess milk to those plants which 
are paying the highest price at the time 
of such disposal. Because of small vol¬ 
ume and inefficient means of handling, 
it is possible that some handlers may, 
at times, incur losses in handling their 
necessary reserve supply of milk. The 
handling of such reserve milk is inci¬ 
dental, however, to the handling of fluid 
milk. 

The pricing of milk in the months of 
flush production should be at the rate 
at which milk produced for the market 
will be handled so that such seasonal 
reserves will not disrupt the orderly mar¬ 
keting of milk. The level of such pricing 
should not be below that paid for un¬ 
graded milk, since such pay prices rep¬ 
resent the lowest value in the milkshed 
for milk for manufacturing purposes. 
Handlers who need and desire the entire 
output of producers during periods of 
short supply should assume the respon¬ 
sibility of paying producers at least the 
competitive manufacturing prices for 
Class n milk throughout the months 
of flush production. During the months 
of short production, a higher level of 
prices for Class H milk should be pro¬ 
vided in the order so as to encourage the 
transfer or allocation of the available 
supplies of milk from manufacturing 
uses to fluid uses. 

The Class II price for the months of 
March through June should be the aver¬ 


age of the prices paid for milk received 
from dairy farmers by selected manu¬ 
facturing plants in the area. The four 
such plants whose pay prices should be 
so used are Plains Creamery, Arnett, 
Oklahoma; Price Creamery, Portales, 
New Mexico: Quint County Creamery. 
Mangum. Oklahoma: and Swisher 
County Creamery, Tulia, Texas. These 
plants are the principal buyers of un¬ 
graded milk in the milkshed of the pro¬ 
posed marketing area. 

For each of the months of July 
through February the Class n price 
should be the higher of either the price 
computed pursuant to a butter-nonfat 
solids formula which will reflect changes 
in manufactured product values in the 
general area: or the average of the prices 
paid by the four local manufacturing 
plants. 

For the year 1954, the Class n price 
herein proposed for milk containing 4 
percent butterfat would have averaged 
$3.26 per hundredweight. The compar¬ 
able average price paid by the four local 
manufacturing plants during the same 
period was $2.93. However, during those 
months when the quantity of Class II 
milk on the market is largest, March 
through June, the Class II price (based 
on the paying price of the four local 
manufacturing plants) would have aver¬ 
aged $2.88 in 1954. 

Provision is made in the attached or¬ 
der to permit a handler to divert directly 
to manufacturing plants any milk not 
needed in his own operations. Handlers 
who need and desire the entire output 
of producers during periods of short sup¬ 
ply should assume the responsibility of 
paying producers at least the competi¬ 
tive manufacturing prices for Class H 
milk throughout the year. 

Butterfat differentials . As pointed 
out previously herein, it is concluded 
that butterfat and skim milk should be 
accounted for separately for classifica¬ 
tion purposes. It will be necessary, 
therefore, to adjust Class I and Class II 
prices of milk in accordance with the 
average test of milk in each class by a 
butterfat differential which will reflect 
differences in value due to variations in 
the butterfat content of each product. 
The values resulting from multiplying 
the average price of 92-score butter at 
Chicago by 0.120 for Class I milk and by 
0.110 for Class II milk will provide an 
appropriate basis for adjusting such 
prices in this market. The use of butter 
prices in this manner will reflect changes 
in the central market prices of butterfat 
and follows standard practices in most 
fluid milk markets for adjusting for but¬ 
terfat variations. The basing point 
from which such adjustments are made 
should be 4.0 percent butterfat. This is 
the basis now used in the Texas Pan¬ 
handle marketing area. 

In order that the Class I butterfat dif¬ 
ferential may be announced early each 
month, it is provided that the Class I 
differential be based on the average price 
of butter in the preceding month. This 
will permit the announcement of the 
Class I differential at the same time that 
the Class I price is announced. 

Class n prices and butterfat differen¬ 
tials will not be announced until after 
the end of the month. Although han- 
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dlers will not know the exact cost of such 
milk as it is utilized, they will know that 
their cost will tend to follow movements 
in daily or weekly dairy product prices 
and in any event the cost of milk of their 
principal competitors for manufactured 
product outlets. 

The butterfat differential used in mak¬ 
ing payments to producers should be cal¬ 
culated at the average of the return ac¬ 
tually received from the sale of butter- 
fat in producer milk. The rate to be used 
for this purpose would be the average of 
the Class I and Class II differentials 
weighted by the proportion of butterfat 
in producer milk classified in each class. 
Thus, producer returns for butterfat will 
reflect the actual sale value of their but¬ 
terfat at the class prices provided in the 
order. The producer butterfat differen¬ 
tial in no way affects the handlers’ cost 
of milk but merely prorates returns 
among producers whose milk differs in 
butterfat test. 

It was indicated at the hearing that 
the average test of producer receipts 
exceeds that of Class I sales. The but¬ 
terfat differentials recommended here¬ 
in for Class I and Class n milk should 
tend to encourage the production of 
milk with a fat test more in line with 
the fat requirements of the market. 

Location differentials. It was proposed 
at the hearing that handlers be allowed 
a location differential with respect to 
milk moved from a receiving plant to a 
processing plant. 

The record discloses that some of the 
milk normally supplied to the marketing 
area is received by handlers at a dis¬ 
tance from the plant which processes 
and distributes the milk. In addition, 
some of the milk is brought to the mar¬ 
keting area in packaged form. 

It is customary for handlers to pay 
producers delivering milk to country re¬ 
ceiving stations a lesser price per 
hundredweight than is paid producers 
delivering directly to bottling plants. 
To the extent that this represents a 
lower price because of the location of 
the milk, such difference in value should 
be recognized under the order. Loca¬ 
tion differentials should be included in 
the pricing arrangements to recognize 
differences in the value of producer milk 
in relation to its location with respect 
to the market. 

The principal supply plant to which 
the location differential herein provided 
would be applicable is at Arnett, Okla¬ 
homa, 150 to 155 miles from Amarillo. 
Milk is received at this plant from ap¬ 
proximately 100 Grade A producers and 
is moved by the handler in tank trucks 
to his processing plant in Amarillo. At 
such times that this milk is not needed 
by the handler in Amarillo for Class I 
purposes it is utilized by the handler in 
his ungraded operation at Arnett or 
otherwise dispose of for manufacturing 
purposes. 

Producers delivering to the Arnett 
plant are paid 75 cents per hundred¬ 
weight less than producers delivering 
directly to the same handler’s plant in 
Amarillo. The handler proposed that 
the 75-cent rate be incorporated in the 
order as an appropriate location differ¬ 
ential on milk received at the Arnett 
plant. He contended that although this 
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amount is greater than the actual cost 
of moving the milk from Arnett to 
Amarillo, such charge is necessary in 
order to compensate him for having es¬ 
tablished, and to enable him to continue 
to maintain, the receiving station facili¬ 
ties at that location. In addition, he 
contended that incorporation of the 75- 
cent rate within the framework of the 
order is justified since that is the rate 
which has been maintained for some 
time. 

Various suggestions were made at the 
hearing relative to location differentials 
other than the 75-cent rate proposed by 
the handler. One of these would provide 
a location differential of 35 cents appli¬ 
cable to the Arnett plant and not other¬ 
wise make any provision for a location 
differential in the order. Another pro¬ 
posal would use as a basis for a location 
differential the rates prescribed by the 
Railroad Commission of Texas on intra¬ 
state shipments of milk in bulk tank 
trucks by regulated carriers. For a 150 
to 155-mile haul, the distance from 
Arnett to Amarillo, the rate fixed by the 
Commission is 50 to 52 cents per hun¬ 
dredweight. The rates for the same dis¬ 
tance charged by the Dairyland Trans¬ 
port Corporation, Springfield, Missouri, 
a company specializing in hauling milk 
and milk products in tank trucks, are 
29 to 31 cents per hundredweight. 

Producers shipping to the Arnett plant 
are an integral part of the supply for 
the Texas Panhandle market. If this 
plant were closed as a receiving station 
for the Amarillo market, producers 
would be required to ship directly to 
Amarillo or to find another market for 
their Grade A milk. It was not shown 
that such other markets are readily avail¬ 
able to these producers. Neither was it 
shown that it would be more practicable 
for the producers now shipping to 
Arnett to ship directly to the handler’s 
plant in Amarillo. 

In view of the above stated considera¬ 
tions, the Class I price at a pool plant 
should be reduced by 35 cents per hun¬ 
dredweight of milk for the first 100 miles 
and by 1.6 cents per hundredweight of 
milk for each additional 10 miles or 
fraction thereof that such plant is from 
the primary center of consumption of 
the proposed area. The City Hall of 
Amarillo, Texas, affords the most appro¬ 
priate point in the marketing area for 
the market administrator to determine 
the rates applicable at such plants. 

The location differential which is pro¬ 
vided in the attached order is econom¬ 
ically sound and will be equitable to all 
handlers wherever located. The pro¬ 
posed rates are representative of the 
cost of hauling milk by an efficient means 
to the market. To make provision in 
the Texas Panhandle order for a loca¬ 
tion differential the applicability of 
which would be limited to one and only 
one plant or to provide a differential 
predicated solely on the historical ex¬ 
perience of one plant in the market with¬ 
out giving consideration to all other 
relevant factors would be neither feasi¬ 
ble nor justifiable. 

Prices paid producers supplying plants 
to which location differentials apply 
should be reduced to reflect the lower 


value of such milk f. o. b. the point to 
which delivered. 

No adjustment should be made in the 
Class II price because of the location of 
the plant to which the milk is delivered. 
There is little difference in the value of 
milk for manufactured uses associated 
with the location of the plant receiving 
the milk. This is true because of the 
low cost per hundredweight of milk in¬ 
volved in transporting manufactured 
products. The prices paid for ungraded 
milk received at various sections of the 
milkshed do not indicate any difference 
in value associated with location. 

After a handler receives milk for Class 
n use, he should be expected to handle 
and dispose of the milk in the most ad¬ 
vantageous possible manner. Prices 
paid producers for such milk should not 
be made dependent upon the method em¬ 
ployed by the handler in disposing of 
such milk. To do otherwise would re¬ 
move part of the incentive for keeping 
handling costs at a minimum. To insure 
that milk will not be moved unnecessarily 
at the expense of producers under the 
marketwide pool, the order should con¬ 
tain a provision to determine whether 
milk transferred between plants may 
receive the location differential credit. 
This should provide that any milk trans¬ 
ferred be assigned to any Class II use 
remaining in the transferee plant after 
a maximum assignment of 5 percent of 
the direct producer receipts to Class II 
milk at such plant. 

Payments on unpriced milk . The 
order should provide that payments be 
made into the producer settlement fund 
of the marketwide pool with respect to 
milk not priced under the order which is 
allocated to Class I milk in a pool plant. 

Testimony at the hearing indicated 
that substantial quantities of milk which 
would not be subject to the pricing pro¬ 
visions of the Texas Panhandle order 
are being sold in the proposed marketing 
area. Without the payment provisions 
on unpriced milk which are herein pro¬ 
vided the sale of such milk in the mar¬ 
keting area would seriously jeopardize 
the successful operation of the classified 
pricing provisions of the order. 

Receipts of milk in excess of actual 
Class I disposition is necessary to op¬ 
erate a fluid milk business. Because of 
seasonal fluctuations in production not 
matched by seasonal changes in con¬ 
sumption, this excess is particularly 
large in certain months of the year. 
Such excess or reserve milk is surplus 
to the fluid operation, and can be mar¬ 
keted only in manufactured form in 
competition with products made from 
ungraded milk produced in the major 
low cost dairying areas of the United 
States. Thus, such reserve milk yields 
a considerably lower return than isnec- 
essary to sustain graded milk prodotyicn 
in the Texas Panhandle milkshed. 
Likewise, it yields a lower price than 
would be necessary to purchase graded 
milk on a regular basis in other supply 
areas and pay the cost of transportation 
to the Texas Panhandle marketing area. 

The existence of this reserve Grade A 
milk, which must be marketed at a lower 
price, is the primary cause of the insta¬ 
bility which may affect all fluid milk 
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markets. If a handler is able to use milk 
he purchases at Class n prices for Class 
I use, he stands to gain advantage, but 
in so doing he demoralizes the Class I 
market price. 

One of the paramount reasons why 
regulation of prices is considered neces¬ 
sary in the Texas Panhandle market is 
to insure that the position of handlers 
paying producers a Class I price for fluid 
milk will not be undermined by other 
handlers using the market's excess or 
surplus producer milk for Class I use. 
It is equally important that the Class I 
market be protected from the use of 
seasonal or other excess milk from other 
markets as well as from its own surplus. 
If the order failed to provide such pro¬ 
tection, a handler could curtail pur¬ 
chases of producer •milk to his own 
advantage and secure low cost reserve 
supplies from other markets for Class I 
use. 

Seasonal supplies are easily and 
cheaply acquired during the months of 
flush production when most markets are 
receiving milk greatly in excess of their 
current fluid needs. If adjacent milk- 
sheds dispose of seasonal surplus in each 
other’s Class I markets, the result will 
soon be market chaos, particularly in the 
spring months. Class I prices would be 
demoralized and the rate of milk pro¬ 
duction for both markets on a perma¬ 
nent basis would be seriously impaired. 
Such marketing conditions would be 
contrary to the stated purpose of the 
act. It is necessary, therefore, in order 
to insure the effectiveness of the classi¬ 
fied pricing program and to promote 
orderly marketing, that some measure 
be taken to remove the incentive which 
handlers have to acquire unpriced milk 
and undermine the Class I pricing 
structure. 

One possible alternative would be to 
extend price regulation in accordance 
with order provisions to all milk plants 
which supply milk either directly or in¬ 
directly to the Texas Panhandle market. 
This alternative is both economically 
and administratively unacceptable 
within the-framework of the proposed 
order. It would open the market pool 
to anyone who applied merely a token 
quantity of milk to a plant serving the 
marketing area. The objections to such 
distribution of pooled funds was dis¬ 
cussed earlier in the decision in connec¬ 
tion with the recommendations for 
standards of pool participation. 

Such regulation would have the fur¬ 
ther disadvantage of being cumbersome, 
expensive, difficult to enforce, and it 
would interfere with the acquisition of 
needed supplemental milk supplies for 
the market. It would not be possible 
or desirable to limit the number of plants 
or area from which milk might be pur¬ 
chased. However, in order to bring such 
plants under regulation, it would be 
necessary to establish individually tai¬ 
lored transfer and allocation rules ac¬ 
cording to the various plant locations, 
markets and supplies. Milk would have 
to be accounted for in its disposition 
from these plants to its various destina¬ 
tions and uses to determine classifica¬ 
tion. Also, it would be necessary to 
ascertain sources of supply other than 
receipts directly from farmers and de¬ 


termine what priority should be given 
such supplies in the allocation of Class I 
milk. In the case of a plant which made 
an incidental shipment of milk, perhaps 
at the end of the month, or in the case 
of such items as storage cream, addi¬ 
tional complications would be involved. 
Earlier inventories as well as sales would 
have to be ascertained and classified. 
Classification might depend upon trans¬ 
actions made in the past concerning 
which adequate records were not kept. 
Producer prices would be fixed for milk 
already purchased and sold. Required 
record keeping and auditing problems 
would be greatly multiplied with such 
regulation. 

It is concluded that it is not feasible 
to price all milk which may enter the 
market and that provision is necessary 
in the order which will insure against the 
displacement of producer milk by such 
unpriced milk for the purpose of cost 
advantage. There is no choice as to 
what type of provision can be used for 
this purpose. The only alternative 
available under the order is to levy a 
charge against unpriced milk used in 
Class I to whatever extent is necessary to 
remove the advantage there may be in 
using such milk instead of priced milk 
from producers. 

Several problems are involved in for¬ 
mulating the provisions for any charge 
or payment designed to bring about the 
removal of the advantage of using un¬ 
regulated milk. The rate of payment 
for this purpose must not be so low that 
it will permit a handler to have tempo¬ 
rary or permanent advantage through 
sale of unpriced milk as Class I in the 
marketing area. It should not be so 
high that it will penalize suppliers of 
unpriced milk who offer milk needed by 
the market and who are not in a position 
of gaining an unfair advantage by such 
sale of milk. The payment must be pro¬ 
vided for in a manner which is admin¬ 
istratively feasible and which does not 
bring about unjustified administrative 
inconvenience or expense. 

One method for setting the rate of 
payment would be to ascertain the ac¬ 
tual cost to the regulated handler of 
milk w T hich he purchases from unregu¬ 
lated plants and charge as a compensa¬ 
tion payment any amount by which the 
Class I price exceeded the cost of the 
unregulated milk used in Class I. Such 
a scheme is not sound from the stand¬ 
point of administrative feasibility and 
it would not necessarily remove the ad¬ 
vantage in using unregulated milk even 
though it were feasible. Rates at which 
milk sales are billed may not represent 
actual cost to the purchaser. In the case 
of a firm which owns or controls pool 
plants under the proposed order as well 
as unregulated plants, the rate of pay¬ 
ment from one plant to another, if any 
were made, would have little or no sig¬ 
nificance. If such a provision were to 
be adopted, the billing rate might be 
deliberately set in each instance at a 
level which would avoid any payments 
without regard to the value of the milk. 
Thus, the intended effect of this provi¬ 
sion might be circumvented by merely 
adjusting the bookkeeping procedure. 

A handler having no unregulated 
plants would no doubt find it possible 


to arrange a billing price on purchased 
milk which would avoid any compensa¬ 
tory payments. If a handler had the 
choice of paying money to the market¬ 
wide pool or to a person from whom he 
was buying milk, he would probably 
choose the latter. A kick-back arrange¬ 
ment or offsetting purchase and sale 
might readily be arranged, perhaps 
through a third party. Since the bill¬ 
ing price for milk would be a self- 
serving figure for both parties to the 
transaction, it would be virtually impos¬ 
sible to ascertain that it represented the 
true cost to the purchaser. 

If the stated purchase price were a 
true cost, it would still not fulfill the pur¬ 
pose of removing the advantage to un¬ 
regulated milk to base compensation 
payments on the difference between such 
price and the Class I price. Sales of 
priced milk between regulated handlers 
ordinarily take place at the class price 
plus a handling charge. This handling 
charge varies according to circum¬ 
stances, but represents a payment to the 
receiver of the milk to offset his purchas¬ 
ing and receiving costs, such as dumping, 
weighing, testing and cooling the milk, 
paying producers, and other costs of do¬ 
ing business. The cost of receiving the 
milk in bulk form is somewhat less than 
receiving it from producers. Thus, in 
order to remove the advantage to unreg¬ 
ulated milk, it would be necessary to 
provide that the cost of bulk unregulated 
milk be somewhat more than the Class I 
price. It would be exceedingly difficult 
to determine what this rate should be, 
particularly in the case of products such 
as condensed skim milk and cream, 
where the allocation of additional proc¬ 
essing costs among more than one end 
product is involved. Furthermore, the 
marketing agreement act does not give 
the Secretary express authority to en¬ 
force prices other than producer prices. 
This scheme for removing the advantage 
in using unregulated milk is rejected for 
these reasons. 

Another suggested method is to deter¬ 
mine the price actually paid dairy farm¬ 
ers by the unregulated milk dealer who 
first received the milk, and base the 
compensation payment thereon. This 
method has several shortcomings. The 
various payment plans which are used in 
paying farmers for milk would make the 
determination of pay rates to individual 
farmers an exceedingly difficult task. 
For example, unregulated milk dealers 
may use varying rates of butterfat dif¬ 
ferentials, different types of base rating 
plans, or payments based on volume of 
deliveries. Various devices such as these 
for paying farmers often make it impos¬ 
sible to determine actual rate of payment 
per hundredweight of milk. In this case 
as with bulk milk purchases stated prices 
are often illusory. The cost of the milk 
itself may be modified by unrealistic 
charges for various items of supplies and 
services. A milk dealer affected by such 
a provision might increase his producer 
price and increase hauling rates an off¬ 
setting amount. Whatever payment 
plan an unregulated milk dealer may use 
is a matter of his own choice and it can 
be changed readily. Pricing or paying 
arrangements he may have with farm¬ 
ers are not subject to regulation. Cal- 
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culation of compensation payments ac¬ 
cording to this suggestion would give any 
affected dealer special incentive to resort 
to these special payment plans suggested 
here or others he might devise for pur¬ 
poses of evading payments. 

The further problem of establishing 
the rate of payment to be required would 
in itself preclude use of the actual cost 
of the milk purchased from farmers by 
unregulated handlers as a basis for cal¬ 
culating the payment to be required. If 
a payment were to be required on the 
unregulated milk based on the difference 
between prices paid farmers and some 
other price, the unregulated handler 
could avoid payments by increasing his 
prices to fanners. This would give an 
unregulated handler the advantage over 
regulated handlers in that a regulated 
handler has no choice as to what he is 
required to pay producers nor how this 
money is to be distributed. Likewise, it 
would enable unregulated suppliers to 
dispose of Class I milk in the marketing 
area with no obligation to equalize such 
sales with other suppliers of the market. 

Even though the rate of payment to 
producers for all milk might be known, 
it would still be impossible to ascertain 
the rate of payment on that portion of 
the milk disposed of in the marketing 
area. Since milk marketed outside the 
marketing area would represent most of 
the total supply in the unregulated plant, 
it would be necessary to determine pay¬ 
ment for milk marketed to the various 
outlets. When handlers have both sur¬ 
plus as well as Class I milk in their 
plants, it is not realistic to assume that 
the purchase price for milk for each 
use is the same. 

It has been suggested that in order to 
overcome this objection the plant of the 
unregulated handler be subject to audit 
and that the rate of compensation pay¬ 
ment be based on the difference between 
the average utilization value at order 
prices in the unregulated plant and the 
average rate of payment to producers. 
This method would not recover the en¬ 
tire advantage of selling surplus milk as 
Class I in the marketing area. This 
method has not only the disadvantages 
associated with other schemes which as¬ 
sume the determination of actual pay 
rates to producers, but it would involve, 
in the case of the Texas Panhandle mar¬ 
ket, an extremely complicated and ad¬ 
ministratively impractical system of ac¬ 
counting and determination in such 
plants. The unregulated plants which 
are potential sources of supply of sup- * 
plemental milk and milk products are 
numerous and widely scattered. Deter¬ 
mination of utilization value in these 
plants would involve the same complica¬ 
tions and administrative expense and 
difficulties as discussed earlier which 
would be involved in complete regulation 
of such plants. To make the detailed 
accounting necessary to establish classi¬ 
fication, such unregulated dealers would 
need to maintain the same detailed rec¬ 
ords as wholly regulated handlers. 

An alternative method for determining 
the rate of compensation payments 
would be to base the rate of payment on 
the difference between blend prices pre¬ 
vailing in an area and the Class I price. 
This method has been suggested because 
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it is assumed that unregulated handlers 
will be forced by competition to pay 
farmers approximately average blend 
prices. While this approach eliminates 
the need for attempting to determine 
actual pay rates, it could not be used 
without modification and still prevent 
the displacement of regulated milk with 
surplus milk from other markets at all 
times throughout the year. Unregulated 
plants, as well as regulated plants, may 
have some surplus milk at all times and 
particularly during the seasons of flush 
production. As a result, prices paid 
farmers are, in fact, blend prices made 
up of returns from the sale of milk in 
Class I outlets, as well as sales to the 
surplus market. If an unregulated plant 
were in a position to sell its surplus milk 
for Class I use in the marketing area 
and maintain its regular Class I outlets, 
it would have a competitive advantage 
over regulated handlers who found it 
necessary to dispose of part of their milk 
as surplus. 

None of these suggestions presents an 
acceptable approach to the problem of 
compensation payments, to be applied to 
other source milk allocated to Class I 
in pool plants. It is necessary, there¬ 
fore, to resort to a different procedure. 
The only sound method of dealing with 
this problem is one based on a recog¬ 
nition of the economics involved as they 
affect producers and handlers. This 
approach resolves itself primarily into a 
question of market values of milk. 

Fully regulated handlers under the 
order seeking to purchase unregulated 
milk will naturally resort to the lowest 
cost source from which suitable milk is 
available. In fixing the rate of compen¬ 
sation payment, it is necessary, there¬ 
fore, to determine what the lowest cost 
source may be and to base the payment 
on the difference between the cost of 
such milk and the cost of milk priced 
under the order for similar use. Milk 
supplies are larger in spring and sum¬ 
mer than in fall and winter, and be¬ 
cause of relatively constant sales of fluid 
milk, the excess increased production 
must be marketed largely as manufac¬ 
tured /products. This outlet represents 
the opportunity cost of the surplus milk 
since it is the highest price at which the 
milk can otherwise be sold. It is this 
opportunity cost or value of such milk 
w r hich would be effective in determining 
the price at which the unregulated plant 
would sell such milk. 

Since considerable volumes of Grade A 
milk must be disposed of as surplus by 
various unregulated plants from which 
the Texas Panhandle market may obtain 
milk, it is evident that handlers under 
the order could obtain such milk at prices 
reflecting its value as surplus milk. In 
short, the actual value of seasonal or 
reserve milk is not the blend price paid 
to dairy farmers but rather the price 
which can be obtained for it in the mar¬ 
ket when disposed of as surplus milk. 

Therefore, for the months of March 
through June, during which period sur¬ 
plus milk may be available in substan¬ 
tial volumes to the Texas Panhandle 
market from nonpool sources, the com¬ 
pensation payment on the receipts of 
other source fluid milk products which 
are allocated to Class I milk should be 


based on the difference between the min¬ 
imum price of producer milk used for 
surplus and the applicable Class I price 
und& the Texas Panhandle order. The 
Class n price established by the order 
is a fair and economic measure of the 
value of milk in surplus uses in the Texas 
Panhandle area. 

During the months of July through 
February the milk supplies for the Texas 
Panhandle market tend to be shorter 
than in other seasons of the year. It is 
not likely that other source fluid milk 
products will be available to the market 
at surplus prices. The compensation 
payment during these months should be 
the difference between the marketing 
area uniform price to producers and the 
Class I price adjusted to the location of 
the plant from which such fluid milk 
products are supplied. The relationship 
between the supply of milk and the de¬ 
mand for milk in the Texas Panhandle 
market during the July through Febru¬ 
ary period tends to fluctuate from year 
to year according to marketing condi¬ 
tions. These conditions will generally 
prevail also in surrounding markets 
which are potential sources of supply for 
unpriced milk. Thus, the rate of com¬ 
pensation payment based on the differ¬ 
ence between Class I and uniform prices 
will adjust itself automatically in these 
months according to the changes in the 
demand for and the price of outside 
supplies. If supplies of producer milk 
are relatively plentiful, unpriced milk 
can be expected to be cheaper. There¬ 
fore, in order to equalize costs of milk 
the rate of compensation payment 
should be somewhat higher. On the 
other hand, as milk supplies in the area 
tend to be shorter, it is to be expected 
that the cost of unregulated milk will 
increase. Under these circumstances 
the rate of compensation payment will 
be correspondingly less. 

In some instances there will be no 
and in all cases insignificant transporta¬ 
tion charges per hundredweight expe¬ 
rienced by handlers on other source milk 
used in the form of concentrated milk 
products under the skim milk equivalent 
basis of accounting provided for in the 
order. For this reason, other source milk 
from such products should be considered 
to be from a source at the location of the 
pool plant where it is used. In other 
words, the compensation payment on 
such other source milk derived from 
concentrated products, such as con¬ 
densed milk or nonfat dry milk solids, 
which is allocated to Class I milk will 
be equal to the difference between the 
market area Class I price and the cor¬ 
responding uniform blend price or Class 
n price, as the case may be. By follow¬ 
ing this procedure, other source milk 
derived from Grade A manufactured 
products which may be made from pro¬ 
ducer milk in handlers’ plants or pur¬ 
chased from outside sources will be sub¬ 
ject to identical reclassification changes. 
This will remove to the greatest extent 
that it is administratively possible, any 
advantage there may be in utilizing the 
products from unregulated sources for 
producer milk. It also will tend to pro¬ 
mote the use and storage of producer 
milk in the form of manufactured prod¬ 
ucts during periods when receipts of 
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producer milk are greater than the Class 
I requirements of the market. 

By choosing a rate of compensation 
payment which reflects the cost of the 
cheapest other source milk which may 
be expected to be available to regulated 
handlers, any advantage to one handler 
relative to the others in obtaining such 
cheap milk and substituting it for pro¬ 
ducer milk in Class I, is removed insofar 
as is administratively possible. No han¬ 
dler is given the clear opportunity to 
gain an unfair advantage over his com¬ 
petitors which otherwise would exist. 
However, if other source milk is to be 
purchased, the incentive for purchasing 
the cheapest of such milk remains, be¬ 
cause the lower the price which a han¬ 
dler pays for other source milk, the lower 
will be his total cost of purchasing such 
milk. This follows from the fact that 
the measure of the compensation pay¬ 
ment is an objective one and does not 
depend upon the particular price which 
the handler paid for the other source 
milk. 

As indicated elsewhere in this decision, 
the process of market wide pooling cre¬ 
ates special incentive for milk to come 
into the market to gain certain advan¬ 
tages. Such milk would not be asso¬ 
ciated with the market in the absence of 
regulation. 

The act requires that prices fixed 
under the order for milk purchased from 
producers or associations of producers be 
uniform as to all handlers, subject only 
to usual adjustments, such as those for 
butterfat content and location of the 
milk. The only prices fixed under the 
order are those for producer milk, and 
it is hereby determined that Jhey are 
uniform as required by the act. Class 
prices -for pool milk under the order are 
for raw milk as received from farmers, 
f. o. b. the loading platform at the plant 
where first received. 

In calculating the payments on other 
source milk the Class I price must relate 
to and be fixed as of the point where the 
milk is received from farmers at the first 
receiving plant, so as to be properly com¬ 
parable with the minimum Class I price 
for producer milk at that level of mar¬ 
keting. No allowance should be made 
for subsequent handling costs and profits 
in this farm level comparison between 
producer and other source milk because 
such costs and profits attach at stages of 
marketing subsequent to the basing 
point to which minimum Class I prices 
for producer milk refer. They are in 
no way regulated by the order with re¬ 
spect to producer milk. Neither the act 
nor the proposed order contemplates, 
authorizes or provides for the regulation 
of subsequent handling charges or profits 
or the establishment of uniform resale 
prices between handlers, whether the 
milk be from producers or other sources. 

The compensation payments herein 
provided are not only incidental, but 
necessary to sustain the classification 
and pricing of milk according to its use 
in the market. The rates of payment 
specified are those which are necessary 
and appropriate to accomplish this pur¬ 
pose. 

Testimony in the hearing record con¬ 
cerning availability of milk supplies to 
Texas Panhandle handlers indicates that 


the rate of payment recommended here 
w T ill tend to equalize the competitive posi¬ 
tion of priced and unpriced milk, and 
will avoid displacement of producer milk 
for reasons of cost. However, if experi¬ 
ence proves that milk is available to 
handlers in the future at prices different 
than those now indicated, or that such 
payments otherwise interfere with the 
purposes of the order, then it will be 
necessary to reconsider the rate of com¬ 
pensation payment on the basis of that 
experience. 

In addition to that other source milk 
which would enter the marketing area 
through pool plants, some nonpool milk 
may be distributed within the marketing 
area from nonpool plants. It would not 
be possible to stabilize the market under 
the classified pricing program if distri¬ 
bution in the marketing area of unpriced 
milk from nonpool plants without com¬ 
pensation payments w r ere allowed. Such 
milk should be classified and priced the 
same as unpriced milk distributed 
through any other channels. 

Handlers distributing such unpriced 
milk in the marketing area from non¬ 
pool distributing plants have the same 
opportunity to buy milk at the opportu¬ 
nity cost level as do the operators of 
pool plants who purchase other source 
milk. Such milk may be purchased and 
distributed in the marketing area. In 
addition, however, the operator of the 
nonpool plant in all probability has sur¬ 
plus milk in his own plant which he 
would want to dispose of on any basis 
which would yield a higher return than 
the surplus value. It would be particu¬ 
larly easy to dispose of such milk for 
Class I use in the marketing area by 
supplying contract business such as 
hospitals and defense establishments. 
With surplus outlets as the alternative, 
and no compensation payments to make, 
the nonpool handlers would have consid¬ 
erable incentive or margin to underbid 
the seller of priced milk for such sales. 
A nonpocl plant might also use such 
price advantage in selling his surplus 
milk to Class I outlets for the purpose 
or establishing a regular trade on retail 
or wholesale routes to homes and stores 
in the marketing area. The nonpool 
plant might sell up to 15 percent of its 
milk into the marketing area as Class I 
without becoming subject to regulation. 
To allow a nonpool plant to use its sur¬ 
plus milk in this manner for establish¬ 
ing a regular trade in the marketing area 
without compensation payments would 
mean that such plant w r ould have a 
marked*competitive advantage over reg¬ 
ulated handlers selling priced milk. Such 
conditions could readily lead to disor¬ 
derly marketing conditions. 

It is considered inappropriate also to 
subject a plant to full regulation if only 
a small share of its milk is sold in the 
marketing area. Such regulation might 
place a plant of this kind at a distinct 
disadvantage in relation to its unregu¬ 
lated competition. In some cases, a non¬ 
pool plant may be disposing of a larger 
share of its milk as Class I than the aver¬ 
age utilization for the market. In such 
cases, the compensation payments here¬ 
in provided might cost the handler less 
than the equalization payments such 
plant would pay into the marketwide 


pool if fully regulated as a pool plant. 
In these instances, the sale of small 
quantities of milk in the marketing area 
would be more likely to take place under 
the compensation payment provisions 
herein provided than if full regulation 
were extended to all plants. 

The rate of compensation payment 
provided for nonpool plants making dis¬ 
tribution directly in the marketing area 
should be the same as that for pool 
plants which obtain and use .unpriced 
milk in Class I. The administrative 
feasibility of any other method of levy¬ 
ing compensation payments is substan¬ 
tially the same as that described In the 
case of unpriced milk distributed in the 
marketing area by pool plants. 

No compensation payments should be 
required on milk classified and priced as 
Class I under another Federal milk mar¬ 
keting order. The minimum prices for 
Class I milk under other Federal orders 
where Texas Panhandle handlers might 
obtain supplemental supplies approxi¬ 
mate or exceed the Texas Panhandle 
Class I prices, as adjusted for location of 
the supplying plants. Since handlers 
operating plants under other Federal 
orders must pay for producer milk on a 
utilization basis, they would not be In a 
position to unload their surplus producer 
milk into the Texas Panhandle market 
for Class I use at less than Class I prices. 
If it should develop that such other 
plants have Class I sales in excess of 
producer milk and a compensatory pay¬ 
ment is not applicable to such milk, 
further consideration may be given to 
the question of a payment on such milk. 

Any funds collected in the form of 
compensatory payments should be added 
to the producer-settlement fund. It is 
the purpose of the order to insure that a 
sufficient and dependable supply of qual¬ 
ity milk be available for Class I needs of 
the market. To the extent that Class I 
sales are displaced through the disposi¬ 
tion of surplus milk from unpriced 
sources, producers stand to lose income 
from the sale of milk to the market 
which they are expected to supply. This 
loss of income would mean that the 
prices contemplated under the order 
would not be realized by producers. As 
a result, production might suffer, in 
w'hich case consumers would stand to 
lose because of the disappearance of milk 
supplies from the regular and depend¬ 
able sources which have provided milk to 
the market on a year-round basis. 
Otherwise, Class I prices would have to 
be increased to offset the loss of income 
to producers. There is no alternative 
source of dependable milk supplies which 
would cost consumers less over a period 
of time than the milk supplied by the 
regular producers. Thus, there is jus¬ 
tification in terms of overall benefit to 
the market for returning to producers 
the difference between the value of such 
milk at its opportunity cost, which 
would otherwise be its value to the seller, 
and the Class I price. There is no other 
alternative disposition of funds from 
compensation payments under the au¬ 
thority of the act other than that herein 
provided. 

It is necessary that the order specify 
the handler who is obligated to make the 
compensation payments. If the un- 
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priced milk is distributed in the mar¬ 
keting area from a nonpool plant, the 
operator of such plant should make the 
payment. In the case of supplemental 
milk received at pool plants from un¬ 
priced sources, either the buying or 
selling plant might be assessed. Prom 
the standpoint of the economics in¬ 
volved. it would make no difference, since 
the amount of payment would be the 
same in both cases. 

Prom the standpoint of administration 
and enforcement, it would be much eas¬ 
ier and simpler for the regulated plant 
to make the payment. The market ad¬ 
ministrator has regular dealings with 
the pool plant handler. Such handler 
would be expected to know and under¬ 
stand the terms and provisions of the 
order. He is the handler who assumes 
the responsibility for distributing the 
milk in the regulated market. Whether 
or not a compensation payment would 
be required would depend upon the ap¬ 
plication of the allocation provisions of 
the order to the pool plant of the re¬ 
ceiving handler. 

The seller, cn the other hand, w r ould 
not be aware until later whether a com¬ 
pensation payment would be required, 
and might not even know at the time 
of the sale, particularly if the sale took 
place through a broker, whether or not 
his milk would be moved to a regulated 
market for disposition. If enforcement 
proceedings w T ere to be required, it would 
be more convenient and logical to bring 
the case to court in the area of the reg¬ 
ulated market where the problem arose. 

The compensation payments herein 
provided will not prohibit the marketing 
of milk nor limit the marketing of milk 
products from any production area of the 
United States. The rate of payment 
required would be uniform for all plants 
similarly situated with respect to their 
location in relation to the marketing 
area. 

The quantity of milk and milk prod¬ 
ucts which may be sold in any regulated 
market is dependent at least to some ex¬ 
tent upon the price fixed under the order 
for the particular class of utilization. 
Such influence should not be construed, 
however, as a limitation of the type pre¬ 
cluded under the act. No price can be 
fixed without influencing, to some ex¬ 
tent, the quantity of milk and milk prod¬ 
ucts which may be sold from either reg¬ 
ulated or unregulated sources. No 
quantitative limitations are imposed in 
the proposed order on the amounts of 
unpriced milk which may be disposed of 
in the marketing area nor does it pro¬ 
hibit such use or any other use of un¬ 
priced nonpool milk or milk products. 
The compensation payment herewith 
provided will not discriminate against 
producers by areas, but will provide for 
equalization of competitive prices by 
type of transaction with respect to reg¬ 
ulated and unregulated milk. 

The payment jvill not deprive sup¬ 
pliers of unpriced milk of a high priced 
market which they would otherwise en¬ 
joy. The alternative sale value of the 
unpriced milk is recognized, and this 
value is returned to these~sources when 
sale is made to the Texas Panhandle 
market. If marketing facilities and out¬ 
lets are such that it is advantageous 
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for nonpool plants to dispose of their 
surplus milk to the Texas Panhandle 
Class I market, under the provisions of 
the attached order, they may be ex¬ 
pected to and undoubtedly will do so, and 
the return they receive should be the full 
surplus value for such milk. 

The compensation payment herewith 
provided has as its primary purpose the 
elimination of economic incentives for 
handlers to use unpriced milk to displace 
minimum priced milk in Class I sales. 
The rate of payment found to be appro¬ 
priate for this purpose is one which rec¬ 
ognizes general competitive conditions 
in the purchase and sale of regulated 
and unregulated milk. It is recognized, 
however, that general competitive con¬ 
ditions do not prevail in all cases. Each 
handler is situated differently and each 
individual transaction is made under 
different circumstances. It is not pos¬ 
sible, however, to adjust prices or pay¬ 
ments to individual circumstances or 
transactions. Such an individual ap¬ 
proach would not be administratively 
or economically feasible. Compensatory 
payments must therefore be applied at 
a definite and specified rate applicable 
to all handlers similarly situated. No 
single rate of payment^can be deter¬ 
mined, however, which would result in 
complete equality of cost to all handlers. 
Consequently, instances will undoubtedly 
arise which will appear to indicate that 
the objectives of the compensatory pay¬ 
ment are not being achieved in par¬ 
ticular cases. In seme cases, the 
payments required may seem harsh. 

It is necessary in seeking an overall 
solution to problems of this nature to 
adopt provisions which will be reason¬ 
able and as liberal as possible, and at 
the same time will still guarantee the 
integrity of regulation. To provide in¬ 
adequate payments would leave the door 
open to practices which would render 
the program ineffective. Commerce in 
milk is entirely at the option of han¬ 
dlers. They are free to complete only 
those transactions which are most fa¬ 
vorable to themselves. Order provisions 
must recognize this fact. They must 
recognize, also, that the varying con¬ 
ditions under which milk transactions 
occur give rise to great complexity and 
some doubtful circumstances. Where 
marginal problems arise, they must be 
resolved in favor of producers under the 
order, otherwise the advantage may go 
to unregulated milk and to dealers and 
\farmers who are not required to abide 
by any rules of procedure or price 
making. 

(d) Distribution of the proceeds to 
producers . A marketwide equalization 
pool should be included in the order as 
a means of distributing to producers the 
proceeds from the sale of their milk. 
Such a pool will assure each producer 
supplying the market that he will re¬ 
ceive a return based on his pro rata 
share of the Class I sales of the entire 
market. The “blend”, “base”, and “ex¬ 
cess” prices, as the case may be, that 
a producer receives will depend on the 
overall utilization of all producer milk 
received at the pool-plants of all reg¬ 
ulated handlers during the month. Al¬ 
though each handler subject to the 
order will be required to pay uniform 


prices for producer milk in accordance 
with the classification of such milk pur¬ 
suant to the order, the minimum blend 
prices payable to producers will be the 
same for all producers in the market, 
irrespective of the use made of such milk 
by the individual handler. 

The uniformity of payments to pro¬ 
ducers which is provided under a market¬ 
wide pool permits a handler either to 
maintain a manufacturing operation in 
his plant to handle the seasonal and 
daily reserve supplies of milk or to limit 
the operation at his plant to the han¬ 
dling of milk for Class I purposes only, 
without affecting the blend prices pay¬ 
able to his producers as against other 
producers in the market. The facilities 
in the plants of Texas Panhandle han¬ 
dlers for handling producer milk which 
is in excess of that needed for Class I 
purposes, vary considerably. Some of 
the handlers are equipped to handle 
limited amounts of the seasonal reserve 
supplies of milk in the market. Most 
of the Texas Panhandle handlers, how¬ 
ever, have very limited facilities in their 
plants for the manufacture of dairy 
products. Under these conditions a 
marketwide pool in the Texas Panhandle 
marketing area will facilitate the mar¬ 
keting of producer milk. A marketwide 
pool will make it possible for the pro¬ 
ducers’ associations to assist in diverting 
seasonal reserve milk and thus keeping 
producers on the market which are 
needed to fulfill the year-round require¬ 
ments of the market. It assists in 
spreading the cost of carrying the neces¬ 
sary reserve for the market among all 
producers where otherwise this burden 
may be placed on individual groups of 
producers. A marketwide pool will 
thereby contribute to market stability 
and the attainment of an adequate and 
dependable supply of producer milk. 

Base and excess plan. A “base and 
excess” plan of distributing the returns 
for milk among producers should be em¬ 
ployed in connection with the market¬ 
wide pool. 

Base and excess plans, although they 
vary considerably among handlers, have 
been commonly used throughout the 
milkshed area. The base and excess 
method of distributing milk returns dur¬ 
ing the months of heaviest production 
has wide support among both producers 
and handlers and should be continued. 
Interruption in the use of a base plan at 
this time might result in increased 
seasonality of production to the detri¬ 
ment of the market. 

Because of the seasonal variations In 
the production of milk, there is need for 
an incentive to maintain production in 
the fall and winter months relative to 
spring and summer levels. Some han¬ 
dlers have difficulty in utilizing efficiently 
all milk delivered to them in the months 
of seasonally high production. By pro¬ 
viding returns related directly to a pro¬ 
ducer's ability to deliver additional milk 
in the fall and winter as compared with 
deliveries during the season of flush pro¬ 
duction, a more even milk production 
pattern will be encouraged. 

The bas£-excess plan provided in the 
attached order would establish for each 
producer in the market a base which 
would depend upon Ills deliveries of milk 
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to pool plants during the months of Sep¬ 
tember through December. During these 
months, as well as all other months in 
the period of July through February, 
producers would receive the marketwide 
blend or uniform price for all milk which 
they deliver to pool plants. 

For each of the months of March 
through June separate uniform prices 
for “base milk*’ and “excess milk” would 
be computed so that Class I sales would 
first be allotted to base milk. Base milk 
would be milk received at a pool plant 
from a producer during any of the 
months of March through June which 
is not in excess of an amount equal to the 
daily base of such producer multiplied 
by the number of days in such month. 
Class II disposition in the market would 
first be allotted to excess milk. If Class 
I disposition is more than the base milk 
received from producers Jn any month, 
such additional Class I milk would be 
allocated to excess milk and the excess 
blend price increased accordingly. 

The daily base of each producer would 
be calculated by the market administra¬ 
tor by dividing the total pounds of milk 
received at all pool plants from such 
producer during the months of Septem¬ 
ber through December by the number of 
days from the first day such milk is 
received during those months to the last 
day of November, inclusive, but not less 
than 112 days. On or before February 
15 of each year the market admin¬ 
istrator would be required to notify each 
producer and the handler receiving milk 
from him, the daily base established by 
such producer. 

It was proposed by producers that 
February also be included in the base 
operating period. The record does not 
indicate that February is a month of 
high production or that the handling of 
reserve supplies of milk for the Texas 
Panhandle market during that month is 
burdensome. In fact, in recent years 
producer receipts in the market during 
February have been comparatively low 
in relation to receipts in other months 
of the year. 

The uniform prices, including uni¬ 
form base and excess prices, which are 
required to be paid producers by each 
handler should be computed for milk 
containing 4.0 percent butterfat which 
is in accordance with past and current 
market practice. In distributing pro¬ 
ceeds to producers, a differential should 
be applied to recognize different values 
of milk in accordance with its butterfat 
content. This differential should be de¬ 
termined on the basis of the weighted 
average value of producer butterfat ac¬ 
cording to its utilization at the class 
prices of the order. 

Location differentials heretofore dis¬ 
cussed should be applied to prices paid 
producers for base milk. Since excess 
milk will represent principally producer 
milk classified in Class II to which no lo¬ 
cation differential is applicable, the pro¬ 
ducer price for excess milk should 
likewise not be subject to the location 
differential provision of the order. 

It is necessary to provide certain rules 
in connection with the establishment 
and transfer of bases in order to provide 
reasonable administrative workability of 
the plan. Such rules should outline 
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specifically the method for calculating 
the base for each producer and set forth 
clearly and unequivocally the procedure 
to be followed for transferring bases. 
It is desirable that the need for adminis¬ 
trative discretion and restrictive condi¬ 
tions in connection with the application 
of the base rules be kept at a mini¬ 
mum. To accomplish this, it is neces¬ 
sary that transfer of bases be limited to 
the entire base of a producer. 

It is recognized, that a producer who 
adjusts his production under the base- 
excess plan tcreven out seasonal varia¬ 
tions may suffer financial loss if he must 
discontinue production before having 
availed himself of the benefit of the base 
earned by him. It was proposed by pro¬ 
ducers at the hearing that in the event 
of death, retirement or entry into mili¬ 
tary service, a producer would be per¬ 
mitted to transfer his base to-a member 
of his immediate family who carries on 
the dairy operations. In addition, it 
was proposed that a base be transfera¬ 
ble by a producer discontinuing produc¬ 
tion to a person to whom the entire herd 
of such producer was sold. 

The base rules relative to the transfer 
of bases w r hich were proposed by pro¬ 
ducers lend themselves to various inter¬ 
pretations and would tend to result in 
numerous administrative determinations 
by the market administrator. For ex¬ 
ample, producers at the hearing were 
not explicit as to what would constitute 
retirement of a producer under this 
proposal. 

The term “retirement” could be inter¬ 
preted in numerous ways and by various 
standards to mean any producer who 
was going out of the dairy business. It 
would be impracticable for the market 
administrator to interpret such a term 
precisely. Moreover, regardless of the 
interpretation which may be applied, 
producers might be encouraged to resort 
to subterfuge if they stand to lose be¬ 
cause of operation of the base rules. To 
circumscribe in an unnecessarily restric¬ 
tive manner the rules for the transfer 
of bases might frequently result in undue 
hardship on producers who must liqui¬ 
date their business at a time other than 
at the beginning of a base forming 
period. 

A free transfer of entire bases as pro¬ 
posed herein will facilitate the opera¬ 
tion and contribute toward carrying out 
the intent of the base-excess plan. The 
purpose of the base-excess plan is to 
encourage fall production by providing 
for each producer to share in the Class I 
market during the spring months of high 
production along with other producers 
in proportion to his deliveries to the 
market during the preceding fall 
months. Transfers of bases as herein 
recommended will give added assurance 
to a producer that he will have the full 
benefit of the base he has made whether 
or not he is able to continue milk pro¬ 
duction for his own account through the 
following months of flush production. 
This assurance should increase the ef¬ 
fectiveness of the base-excess plan in 
encouraging production of milk during 
the months of the year when it is most 
heeded on the market. 

Bases should be transferred by the 
market administrator to be effective only 


on the first day of a month following 
receipt of a statement, on a* approved 
form, showing the holder of such base, 
the person to whom it is to be trans¬ 
ferred and signed by both parties. 

Payment to producers. The order 
should provide that each handler shall 
pay each producer for milk received from 
such producer, and for which payment is 
not made to a cooperative association, 
at not less than the applicable uniform 
price(s) on or before the 15th day after 
the end of each month. Since it has 
been the practice in this area for han¬ 
dlers to pay producers semi-monthly, 
provision should be made for partial pay¬ 
ments to such producers on or before the 
last day of each month for milk deliv¬ 
ered during the first 15 days of such 
month at not less than the Class II milk 
price per hundredweight for the preced¬ 
ing month. No adjustment for butterfat 
content is required on such partial pay¬ 
ment. 

It was proposed by producers that pro¬ 
vision be made for a cooperative associa¬ 
tion to receive payment for the producer 
milk which it causes to be delivered to a 
pool plant. The taking of title to milk of 
its members and the blending of the pro¬ 
ceeds from the sale of such milk will tend 
to promote the orderly marketing of milk 
and will assist the cooperative associa¬ 
tion ip discharging its responsibility to 
its members and to the market and such 
functions can be accomplished more ex¬ 
pediently if the association is collecting 
payments for the sales of members milk. 

The contract w r ith its members of the 
principal cooperative in the market au¬ 
thorizes it to collect payment for their 
milk. The act provides for the payment 
by handlers to cooperative associations 
of producers for milk delivered by them 
and permits the blending of all proceeds 
from the sale of members* milk. It is 
concluded, therefore, that each handler 
shall, if requested in writing by a coop¬ 
erative association, pay such association 
an amount equal to the sum of the indi¬ 
vidual payments otherwise payable to 
such producers. Handlers should be re¬ 
quired to make such payments to the 
cooperative association on or before the 
26th of the month for milk received dur¬ 
ing the first 15 days of the month and 
make the final settlement for milk re¬ 
ceived during the month on or before the 
13th day of the following month. 

Provision should also be made for the 
handler, if authorized in writing by the 
producer, to make proper deductions for 
goods or services furnished to or for pay¬ 
ments made on behalf of the producer. 
At the time final settlement is made for 
milk received from,producers during the 
month, the handler should be required to 
furnish to each producer a supporting 
statement. Such statement should show 
the pounds and butterfat tests of milk 
received from him, the rate(s) of pay¬ 
ment for such milk and a description of 
any deductions claimed by the handler. 

Producer-settlement fund. Because 
all producers will receive payment at the 
rate of the marketwide uniform price<s) 
each month and because the payment 
due from each handler for producer 
milk at the applicable class prices may 
be more or less than he is required to 
pay directly to producers, a method of 
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equalizing this difference is necessary. 
A producer-settlement fund should be 
established for this purpose. A handler 
whose obligation for producer milk re¬ 
ceived during the month is greater than 
the amount he is required to pay pro¬ 
ducers for such milk at the applicable 
uniform price (s) would pay the differ¬ 
ence into the producer-settlement fund, 
and each handler whose obligation for 
producer milk is less than the applicable 
uniform price value would receive pay¬ 
ment of the difference from the fund. 
Provision for the establishment and 
maintenance of the producer-settlement 
fund as set forth in the attached order 
is similar to that contained in all other 
Federal orders with marketwide pools. 

Experience has indicated that it is 
desirable to set aside a reasonable re¬ 
serve or balance in such fund at the end 
of each month. Such a reserve is neces¬ 
sary in order to provide for contingencies 
such as the failure of a handler to make 
payment of his monthly billing to the 
fund or the payment to a handler from 
the fund by reason of an audit adjust¬ 
ment. The reserve, which would be op¬ 
erated as a revolving fund and adjusted 
each month, is established in the 
attached order at not less than four nor 
more than five cents per hundredweight 
of producer milk in the pool for the 
month. The unobligated balance in the 
producer-settlement fund remaining 
from the preceding month would be 
added to the values used in calculating 
the uniform prices each month. The 
amount of the reserve which is provided 
herein should be adequate to enable the 
producer-settlement fund to perform its 
function efficiently. 

As indicated elsewhere in this decision, 
compensatory payments received by the 
market administrator from any handler 
would be deposited in the producer- 
settlement fund. Money thus deposited 
into the producer-settlement fund would 
be included in the uniform price com¬ 
putation arid thereby be distributed to 
all producers on the market. 

In order that producers may be paid 
in full no later than on the dates pre¬ 
scribed in the order, it is necessary that 
payments owed the producer-settlement 
fund be made promptly. This is neces¬ 
sary so that money will be available to 
the market administrator to make pay¬ 
ment to those handlers to whom money 
is due from the fund so that they may 
make payment in full to their producers. 
A handler’s failure to make payment 
when due to the producer-settlement 
fund could obstruct the clearing of the 
producer equalization pool. 

Sufficient time is provided in the order 
between the billing date and the due 
date of the various payments which are 
required to be made to the market ad¬ 
ministrator. If payments to the market 
administrator are not made when due, 
interest should be charged at the rate 
of 6 percent per annum. Such charge is 
not a penalty but represents a fair inter¬ 
est rate for the use of money. Charging 
interest will avoid giving a handler any 
incentive to retain money temporarily 
for use in his business at no cost until 
compliance can be enforced. 

If at any time the balance in the pro¬ 
ducer-settlement fund is insufficient to 
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cover payments due to all handlers from 
the producer-settlement fund, payments 
to such handlers would be reduced uni¬ 
formly per hundredweight of milk. 
The handlers may then reduce payments 
to producers by an equivalent amount. 
The remaining amounts due such han¬ 
dlers from the fund would be paid as 
soon as the balance in the fund becomes 
adequate to meet such payments, and 
handlers would then complete payments 
to producers. In order to reduce the 
possibility of this occurring, milk re¬ 
ceived by any handler who has not made 
the payments required of him into the 
producer-settlement fund w r ould be 
eliminated in the computation of the 
uniform prices in subsequent months 
until such handler has completed all de¬ 
linquent payments. 

(e) Administrative provisions. Pro¬ 
visions should be included in the or¬ 
der with respect to the administrative 
steps necessary to carry out the pro¬ 
posed regulation. 

In addition to the definitions discussed 
earlier in this decision which define the 
scope of the regulation, certain other 
terms and definitions are desirable in 
the interest of brevity and to assure that 
each usage of the term denotes the same 
meaning. Such terms as are defined in 
the attached order are common to many 
other Federal milk orders. 

Market Administrator . Provision 
should be made for the appointment by 
the Secretary of a market administrator 
to administer the order and to set forth 
the powers and duties for such agency 
essential to the proper functioning of 
such office. 

Records and reports. Provisions 
should be included in the order require 
ing handlers to maintain adequate rec¬ 
ords of their operations and to make 
reports necessary to establish classifica¬ 
tion of producer milk and payments due 
therefor. Time limits must be pre¬ 
scribed for filing such reports and for 
making the payments to producers. 

Handlers should maintain and make 
available to the market adminstrator 
all records aqd accounts of their opera¬ 
tions, together with facilities which are 
necessary to determine the accuracy of 
information reported to the market ad¬ 
ministrator cr any other information 
upon which the classification of producer 
milk depends. The market administra¬ 
tor must likewise be permitted to check 
the accuracy of weights and tests of milk 
and milk products received and handled, 
and to verify all payments required 
under the order. 

As indicated elsewhere in this decision 
detailed reports to the market admin¬ 
istrator and complete records available 
for his inspection by all handlers would 
be used to determine whether the plants 
of such handlers qualify as pool plants. 
Reports of handlers operating nonpool 
plants from which fluid milk products 
are distributed in the marketing area 
are needed by the market administra¬ 
tor in order to compute the amounts 
payable to the producer-settlement fund 
on such unpriced milk. 

In addition to the regular reports re¬ 
quired of handlers, provision is made for 
a handler to notify the market adminis¬ 
trator when he intends to divert pro¬ 


ducer milk or when he intends to import 
other source milk. This will facilitate 
the check-testing program of the mar¬ 
ket administrator. Such information on 
a marketwide basis also may assist han¬ 
dlers in locating local sources of producer 
milk and expedite the transfer of such 
milk among handlers. 

It is necessary that handlers retain 
records to prove the utilization of the 
milk and that proper payments were 
made to producers. Since the books 
and records of all handlers cannot be 
completed or audited immediately after 
the milk has been delivered to a plant, 
it therefore becomes necessary to keep 
such records for a reasonable period of 
time. 

The order should provide limitations 
on the period of time handlers shall be 
required to retain such books and records 
and on the period of time in which 
obligations under the order shall ter¬ 
minate. Provision made in this regard 
is identical in principle with the gen¬ 
eral amendment made to all milk orders 
in operation on July 30, 1947, following 
the Secretary’s decision of January 26, 
1949 (14 F. R. 444). That decision 
covering the retention of records and 
limitation of claims is equally applicable 
in this situation and is adopted as a 
part of this decision. 

Expense of administration. Each 
handler should be required to pay the 
market administrator, as his pro rata 
share of the cost of administering the 
order, not more than 5 cents per hun¬ 
dredweight, or such lesser amount as 
the Secretary may from time to time 
prescribe, on (a) producer milk, (b) 
other source milk at a pool plant which 
is classified as Class I milk, and (c) Class 
I milk disposed of on routes in the mar¬ 
keting area from a nonpool plant which 
is not fully subject to the classification, 
pricing and pooling provisions of another 
order issued pursuant to the act. 

The market administrator must have 
sufficient funds to enable him to admin¬ 
ister properly the terms of the order. 
The act provides that such cost of ad¬ 
ministration shall be financed through 
an assessment on handlers. One of the 
duties of the market administrator is to 
verify the receipts and disposition of 
milk from all sources. The record indi¬ 
cates that other source milk is received 
by some handlers to supplement local 
producer supplies of milk. Equity in 
sharing the cost of administration of the 
order among handlers will be achieved, 
therefore, by applying the administra¬ 
tive assessment to all producer milk 
(which includes a handler’s own produc¬ 
tion) and other source milk allocated to 
Class I milk. 

Plants not subject to the classification 
and pricing provisions of the order may 
distribute limited quantities of Class I 
milk in the marketing area. The rec¬ 
ords of such plants must be checked to 
verify their status under the order. As¬ 
sessment of administrative expense with 
respect to such milk sold in the market¬ 
ing area will help to defray the costs of 
such verification. 

In view of the anticipated volume of 
milk and the costs of administering 
orders in markets of comparable circum¬ 
stances, it is concluded that an initial 
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rate of 5 cents per hundredweight is 
necessary to meet the expenses of ad¬ 
ministration. Provision should be made 
to enable the Secretary to reduce the 
rate of assessment below the 5 cents per 
hundredweight maximum without neces¬ 
sitating an amendment to the order. 
This should be done at any time ex¬ 
perience in the market reveals that a 
lesser rate will produce sufficient revenue 
to administer the order properly. 

Marketing services. Provision should 
be made in the order for furnishing mar¬ 
keting services to producers, such as 
verifying of tests and weights and fur¬ 
nishing market information. These 
services should be provided by the mar¬ 
ket administrator and the cost should 
be borne by the producer receiving the 
service. If a cooperative association is 
performing such services for any mem¬ 
ber producers and is approved for such 
activities by the Secretary, the market 
administrator may accept this in lieu 
of his own service. 

There is a need for a marketing serv¬ 
ices program in connection with the ad¬ 
ministration of an order in this area. 
Orderly marketing will be promoted by 
assuring individual producers that pay¬ 
ments received for their milk are based 
on the pricing provisions of the order, 
and reflect accurate weights and tests 
of such milk. To accomplish this fully, 
it is necessary that the butterfat tests 
and weights of individual producer de¬ 
liveries of milk as reported by the han¬ 
dler be verified for accuracy. 

An important phase of the marketing 
service program is to furnish producers 
with current market information. De¬ 
tailed information regarding market 
conditions is not now regularly available 
either to producers or to cooperative 
associations. Efficiency in the produc¬ 
tion, utilization and marketing of milk 
will be promoted by the dissemination 
of current information on a marketwide 
basis to all producers. 

To enable the market administrator 
to furnish such services, provision should 
be made for a maximum deduction of 6 
cents per hundredweight with respect to 
receipts of milk from producers for 
whom he renders marketing services. 
Comparison of the extent of the milk- 
shed and the volume of milk involved 
with that of several other markets now 
under Federal regulation indicates that 
this will reflect the maximum cost of 
such services. If later experience indi¬ 
cates that marketing services can be 
performed at a lesser rate, provision is 
made for the Secretary to adjust the 
rate downward without the necessity of 
a hearing. 

General Findings, (a) The proposed 
marketing agreement and the order, and 
all of the terms and conditions thereof, 
will tend to effectuate the declared policy 
of the act; 

(b) The parity prices of milk as de¬ 
termined pursuant to section 2 of the act 
are not reasonable in view of the price of 
feeds, available supplies of feeds and 
other economic conditions which affect 
market supply of and demand for milk in 
the marketing area, and the minimum 
prices specified in the proposed market¬ 
ing agreement and the order are such 
prices as will reflect the aforesaid fac¬ 


tors, Insure a sufficient quantity of pure 
and wholesome milk and be in the public 
interest; and 

(c) The proposed order will regulate 
the handling of milk in the same man¬ 
ner as, and will be applicable only to 
persons in the respective classes of in¬ 
dustrial and commercial activity speci¬ 
fied in a marketing agreement upon 
which a hearing has been held. 

Rulings on proposed findings and con¬ 
clusions. Written arguments and pro¬ 
posed findings and conclusions submit¬ 
ted on behalf of interested persons were 
considered, along with the evidence in 
the record, in making the findings and 
reaching the conclusions herein set 
forth. To the extent that the proposed 
findings and conclusions differ from the 
findings and conclusions contained 
herein, the specific or implied requests 
to make such findings are denied because 
of the reasons stated in support of the 
findings and conclusions in this decision. 

Recommended marketing agreement 
and order . The following order is rec¬ 
ommended as the detailed and appro¬ 
priate means by which the foregoing 
conclusions may be carried out. The 
recommended marketing agreement is 
not included in this decision because the 
regulatory provisions thereof would be 
identical with those contained in the 
order. 

DEFINITIONS 

§ 911.1 Act. “Act” means Public Act 
No. 10, 73d Congress, as amended, and as 
reenacted and amended by the Agricul¬ 
tural Marketing Agreement Act of 1937, 
as amended (7 U. S. C. 601 et seq.). 

§911.2 Secretary. “Secretary” means 
the Secretary of Agriculture of the 
United States or any other officer or em¬ 
ployee of the United States authorized 
to exercise the powers or to perform the 
duties of the said Secretary of Agricul¬ 
ture. 

§ 911.3 Department. “Department” 
means the United States Department of 
Agriculture or any other Federal agency 
authorized to perform the price report¬ 
ing functions of the United States De¬ 
partment of Agriculture. 

§ 911.4 Person. “Person” means any 
individual, partnership, corporation, as¬ 
sociation, or other business unit. 

§911.5 Cooperative association. 
“Cooperative association” means any co¬ 
operative marketing association which 
the Secretary determines, after applica¬ 
tion by the association; 

(a) To be qualified under the provi¬ 
sions of the act of Congress of February 
18, 1922, as amended, known as the 
“Capper-Volstead Act”; and 

(b) To have full authority in the sale 
of milk of its members and to be engaged 
in making collective sales of or market¬ 
ing milk or its products for its members. 

§ 911.6 Texas Panhandle marketing 
area. “Texas Panhandle marketing 
area,” hereinafter called the “marketing 
area,” means all the territory within the 
counties of Armstrong, Briscoe, Carson, 
Dallam, Deaf Smith, Donley, Gray, Hall, 
Hansford, Hartley, Hemphill, Hutchison, 
Moore, Oldham, Ochiltree, Potter, 


Randall, Roberts. Sherman and Wheeler, 
all in the State of Texas. 

§ 911.7 Producer . “Producer” means 
any person, except a producer-handler, 
who produces milk in compliance with 
Grade A inspection requirements of a 
duly constituted health authority, which 
milk is (a) received at a pool plant, or 
(b) diverted from a pool plant to a non¬ 
pool plant for the account of either the 
operator of the pool plant or a coopera¬ 
tive association (1) any day during the 
months of March through June and (2) 
on not more than 15 days during any 
of the months of July through Febru¬ 
ary: Provided , That milk diverted pur¬ 
suant to this section shall be deemed 
to have been received at the location 
of the plant from which diverted. 

§ 911.8 Distributing plant. “Distrib¬ 
uting plant” means a plant which is ap¬ 
proved by an appropriate health author¬ 
ity for the processing or packaging of 
Grade A milk and from which any fluid 
milk product is disposed of during the 
month on routes (including routes oper¬ 
ated by vendors) or through plant stores 
to retail or wholesale outlets (except 
pool plants) located in the marketing 
area. 

§ 911.9 Supply plant. “Supply plant” 
means a plant from which milk, skim 
milk or cream which is acceptable to 
the appropriate health authority for dis¬ 
tribution in the marketing area under a 
Grade A label is shipped during the 
month to a pool plant qualified pursuant 
to § 911.10 (a). 

§ 911.10 Pool plant . “Pool plant*' 
means: 

(a) A distributing plant from which a 
volume of Class I milk equal to not less 
than 50 percent of the Grade A milk 
received at such point from dairy farmers 
and from other plants is disposed of dur¬ 
ing the month on routes (Including 
routes operated by vendors) or through 
plant stores to retail or wholesale outlets 
(except pool plants) and not less than 
15 percent of such receipts are so dis¬ 
posed of to such outlets in the marketing 
area: Provided, That if a portion of a 
plant is physically apart from the Grade 
A portion of such plant, is operated 
separately and is not approved by any 
health authorities for the receiving, 
processing or packaging of any fluid milk 
product for Grade A disposition, it shall 
not be considered as part of a pool ptynt 
pursuant to this section. 

(b) A supply plant from which the 
volume of fluid milk products shipped 
during the month to pool plants qualified 
pursuant to paragraph (a) of this sec¬ 
tion is equal to not less than 50 percent 
of the Grade A milk received at such 
plant from dairy farmers during such 
month: Provided, That if such shipments 
are not less than 75 percent of the re¬ 
ceipts of Grade A milk at such plant 
during the immediately preceding period 
of September through November, such 
plant may, upon written application to 
the market administrator on or before 
March 1 of any year, be designated as a 
pool plant for the months of March 
through June of such year: And provided 
further. That if a portion of a plant is 
physically apart from the Grade A por- 
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tion of such plant, is operated separately 
and is not approved by any health au¬ 
thority for the receiving, processing or 
packaging of any fluid milk product for 
Grade A disposition, it shall not be con¬ 
sidered as part of a pool plant pursuant 
to this section. 

§911.11 Nonpool plant. “Nonpool 
plant” means any milk manufacturing, 
processing or bottling plant other than 
a pool plant. 

§ 911.12 Handler. “Handler” means: 

(a) Any person in his capacity as the 
operator of one or more distributing or 
supply plants, or (b) any cooperative 
association with respect to the milk from 
producers diverted by the association for 
the account of such association from a 
pool plant to a nonpool plant. 

§ 911.13 Producer-handler. “Produc¬ 
er-handler” means any person who op¬ 
erates a dairy farm and a distributing 
plant but who receives no milk from 
other dairy farmers. 

§ 911.14 Producer milk. “Producer 
milk” means only that skim milk or but- 
terfat contained in milk (a) received at 
the pool plant directly from producers, 
or (b) diverted from a pool plant to a 
nonpool plant in accordance with the 
conditions set forth in § 911.7. 

§911.15 Fluid milk product. “Fluid 
milk product” means milk, skim milk, 
buttermilk, milk drinks (plain or fla¬ 
vored). cream, or any mixture in fluid 
form of skim milk and cream (except 
storage cream, aerated cream products, 
eggnog, ice cream mix, evaporated or 
condensed milk, and sterilized products 
packaged in hermetically sealed con¬ 
tainers). 

§ 911.16 Other source milk. “Other 
source milk” means all skim milk and 
butterfat contained in: 

(a) Receipts during the month in the 
form of fluid milk products except (1) 
fluid milk products received from pool 
plants, or (2) producer milk; and 

<b) Products other than fluid milk 
products from any source (including 
those produced at the plant) which are 
reprocessed or converted to another 
product in the plant during the month. 

§911.17 Chicago butter price. “Chi¬ 
cago butter price” means the simple av¬ 
erage as computed by the market ad¬ 
ministrator of the daily wholesale sell¬ 
ing prices (using the midpoint of any 
range as one price) per pound of 92- 
score bulk creamery butter at Chicago 
as reported during the month by the 
Department. 

§911.18 Base milk. “Base milk” 
means milk received at a pool plant from 
a producer during any of the months of 
March through June which is not in 
excess of such producer’s daily base com¬ 
puted pursuant to § 911.95 multiplied by 
the number of days in such month. 

§ 911.19 Excess milk. “Excess milk” 
means milk received at a pool plant from 
a producer during any of the months of 
March through June which is in excess 
of base milk received from such pro¬ 
ducer during such month, and milk 
received during such month from a pro¬ 
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ducer for whom no base can be com¬ 
puted pursuant to § 911.95. 

MARKET ADMINISTRATOR 

§911.25 Designation. The agency for 
the administration of this part shall be 
a market administrator, selected by the 
Secretary, who shall be entitled to such 
compensation as may be determined by, 
and shall be subject to removal at the 
discretion of, the Secretary. 

§911.26 Powers. The market admin¬ 
istrator shall have the following powers 
with respect to this part: 

(a) To administer its terms and pro¬ 
visions; 

(b) To receive, investigate, and re¬ 
port to the Secretary complaints of 
violations; 

(c) To make rules and regulations to 
effectuate its terms and provisions; and 

(d) To recommend amendments to 
the Secretary. 

§ 911.27 Duties. The market admin¬ 
istrator shall perform all duties neces¬ 
sary to administer the terms and provi¬ 
sions of this part, including but not 
limited to the following: 

(a) Within 45 days following the date 
on which he enters upon his duties, or 
such lesser period as may be prescribed 
by the Secretary, execute and deliver to 
the Secretary a bond, effective as of the 
date on which he enters upon his duties 
and conditioned upon the faithful per¬ 
formance of such duties, in an amount 
and with surety thereon satisfactory to 
the Secretary; 

(b) Employ and fix the compensation 
of such persons as may be necessary to 
enable him to administer its terms and 
provisions; 

(c) Obtain a bond in a reasonable 
amount, and with reasonable surety 
thereon, covering each employee who 
handles funds entrusted to the market 
administrator; 

(d) Pay out of the funds provided by 
§ 911.88 (1) the cost of his bond and of 
the bonds of his employees, (2) his own 
compensation, and (3) all other ex¬ 
penses, except those incurred under 
§ 911.87, necessarily incurred by liim in 
the maintenance and functioning of his 
office and in the performance of his du¬ 
ties; 

(e) Keep such books and records as 
will clearly reflect the transactions pro¬ 
vided for in this part, and upon request 
by the Secretary, surrender the same to 
such other person as the Secretary may 
designate; 

(f) Publicly announce, at his discre¬ 
tion, unless otherwise directed by the 
Secretary, by posting in a conspicuous 
place in his office and by such other 
means as he deems appropriate, the 
name of any person who, after the date 
upon which he is required to perform 
such acts, has not made reports pursuant 
to §§ 911.30 and 911.31. or payments pur¬ 
suant to §§ 911.80, 911.84, 911.86, 911.87, 
and 911.88; 

(g) Submit his books and records to 
examination by the Secretary and fur¬ 
nish such information and reports as 
may be required by the Secretary; 

(h) Verify all reports and payments 
of each handler by audit of such han¬ 


dler’s records and of the records of any 
other handler or person upon whose uti¬ 
lization the classification of skim milk or 
butterfat for such handler depends, or 
by such investigation as the market ad¬ 
ministrator deems necessary; 

(I) Prepare and disseminate to the 
public such statistics and such informa¬ 
tion as he deems advisable and as do not 
reveal confidential information; 

(j) Publicly announce on or before: 

(1) The 5th day of each month, the 
minimum price for Class I milk, pur¬ 
suant to §911.51 (a), and the Class I 
butterfat differential, pursuant to 
§ 911.52 (a), both for the current month; 
and the minimum price for Class n 
milk, pursuant to §911.51 (b), and the 
Class n butterfat differential, pursuant 
to § 911.52 (b), both for the preceding 
month; 

(2) The 10th day after the end of the 
months of July through February the 
uniform price pursuant to § 911.72 and 
the producer butterfat differential pur¬ 
suant to § 911.81; 

(3) The 10th day after the end of 
each of the months of March through 
June, the uniform prices for base milk 
and excess milk pursuant to § 911.73 and 
the producer butterfat differential pur¬ 
suant to § 911.81; and 

(k) On or before the 10th day after 
the end of each month, report to each 
cooperative association, which so re¬ 
quests. the percentage of the milk caused 
to be delivered by the cooperative asso¬ 
ciation or by its members to the pool 
plant a) of each handler during the 
month, which was utilized in each class. 
For the purpose of this report, the milk 
so delivered shall be allocated to each 
class for each handler in the same ratio 
as all producer milk received by such 
handler during the month. 

REPORTS, RECORDS AND FACILITIES 

§ 911.30 Reports of receipts and 
utilization. On or before the 7th day 
after the end of each month, each han¬ 
dler, except a producer handler, shall 
report for such month to the market 
administrator in the detail and on forms 
prescribed by the market administrator: 

(a) The quantities of skim milk and 
butterfat contained in receipts of pro¬ 
ducer milk, and the aggregate quantities 
of base and excess milk; 

(b) The quantities of skim milk and 
butterfat contained in fluid milk prod¬ 
ucts received from other pool plants; 

(c) The quantities of skim milk and 
butterfat contained in other source milk 

(d) The quantities of skim milk and 
butterfat contained in producer milk di¬ 
verted to nonpool plants pursuant to 
§ 911.7; 

(e) Inventories of fluid milk products 
on hand at the beginning and end of the 
month; and 

(f) The utilization of all skim milk 
and butterfat required to be reported 
pursuant to this section, including a sep¬ 
arate statement of the disposition of 
Class I milk outside the marketing area. 

§ 911.31 Other reports, (a) Each 
producer-handler shall make reports to 
the market administrator at such time 
and in such manner as the market ad¬ 
ministrator may prescribe. 
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(b) Each handler, except a producer- 
handler, shall report to the market ad¬ 
ministrator in detail and on forms pre¬ 
scribed by the market administrator: 

(1) On or before the 20th day after 
the end of the month for each of his 
pool plants his producer payroll for such 
month which shall show for each pro¬ 
ducer: (i) His name and address, (ii) 
the total pounds of milk received from 
such producer, including, for the months 
of March through June, the total pounds 
of base and excess milk, (iii) the num¬ 
ber of days, if less than the entire month 
for which milk was received from such 
producer, (iv) the average butterfat con¬ 
tent of such milk, and (v) the net 
amount of such handler’s payment, to¬ 
gether with the price paid and the 
amount and nature of any deductions; 

(2) On or before the first day other 
source milk is received in the form of 
any fluid milk product at his pool 
plant (s), his intention to receive such 
product, and on or before the last day 
such product is received, his intention 
to discontinue receipt of such product; 

(3) Prior to his diversion of producer 
milk to a nonpool plant, his intention to 
divert such milk, the proposed date or 
dates of such diversion and the plant to 
which such milk is to be diverted; and 

(4) Such other information with re¬ 
spect to his utilization of butterfat and 
skim milk as the market administrator 
may prescribe. 

§ 911.32 Records and facilities. Each 
handler shall maintain and make avail¬ 
able to the market administrator or to 
his representative during the usual hours 
of business such accounts and records of 
his operations, together with such fa¬ 
cilities as are necessary for the market 
administrator to verify or establish the 
correct data with respect to: 

(a) The receipt and utilization of all 
skim milk and butterfat handled in any 
form during the month; 

(b) The weights and butterfat and 
other content of all milk, skim milk, 
cream and other milk products handled 
during the month; 

<c) The pounds of skim milk and but¬ 
terfat contained in or represented by all 
milk products on hand at the beginning 
and end of each month; and 

(d) Payments to producers and co¬ 
operative associations including the 
amount and nature of any deductions 
and the disbursement of money so 
deducted. 

§ 911.33 Retention of records. All 
books and records required under this 
subpart to be made available to the mar¬ 
ket administrator shall be retained by 
the handler for a period of three years 
to begin at the end of the month to 
which such books and records pertain; 
Provided, That if, within such three-year 
Period, the market administrator noti¬ 
fies the handler in writing that the re¬ 
tention of such books and records is 
necessary in connection with a proceed¬ 
ing under section 8c (15) (A) of the act 
oi* a court action specified in such notice 
the handler shall retain such books and 
records, or specified books and records, 
until further written notification from 
the market administrator. In either 
c ase, the market administrator shall give 


further written notification to the han¬ 
dler promptly upon the termination of 
the litigation or when the records are 
no longer necessary in connection there¬ 
with. 

CLASSIFICATION 

§ 911.40 Skim milk and butterfat to 
be classified. The skim milk and butter¬ 
fat which are required to be reported 
pursuant to §911.30 shall be classified 
each month by the market administrator, 
pursuant to the provisions of §§ 911.41 
through 911.46. 

§ 911.41 Classes of utilization. Sub¬ 
ject to the conditions set forth in 
§ 911.44, the classes of utilization shall 
be as follows: 

(a) Class I milk. Class I milk shall 
be all skim milk (including concentrated 
and reconstituted skim milk) and butter¬ 
fat (1) disposed of in the form of a fluid 
milk product (except as provided in 
paragraph (b) (2) of this section) and 
(2) not accounted for as Class U milk: 

(b) Class II milk. Class II milk shall 
be all skim milk and butterfat (1) used 
to produce any product other than a 
fluid milk product; (2) disposed of and 
used for livestock feed; (3) contained 
in inventory of fluid milk products on 
hand at the end of the month; and (4) 
in shrinkage allocated to receipts of pro¬ 
ducer milk and other source milk (ex¬ 
cept milk diverted to a nonpool plant 
pursuant to § 911.7) but not in excess 
of 2 percent of such receipts of skim 
milk and butterfat, respectively. 

§ 911.42 Shrinkage. The market ad¬ 
ministrator shall allocate shrinkage over 
a handler’s receipts as follows: 

(a) Compute the total shrinkage of 
skim milk and butterfat for each han¬ 
dler; and 

(b) Prorate the resulting amounts 
between the receipts of skim milk and 
butterfat contained in producer milk 
and in other source milk. 

§ 911.43 Responsibility of handlers 
and reclassification of millc. (a) All 
skim milk and butterfat shall be Class 
I milk unless the handler who first re¬ 
ceives such skim milk or butterfat can 
prove to the market administrator that 
such skim milk or butterfat should be 
classified otherwise; 

(b) Any skim milk or butterfat shall 
be reclassified if verification by the mar¬ 
ket administrator discloses that the orig¬ 
inal classification was incorrect. 

§ 911.44 Transfers. Skim milk or but¬ 
terfat disposed of each month from a 
pool plant shall be classified: 

(a) As Class I milk, if transferred in 
the form of a fluid milk product to the 
pool plant of another handler, except a 
producer-handler, unless utilization as 
Class n milk is claimed by both handlers 
in their reports submitted for the month 
to the market administrator pursuant to 
§ 911.30: Provided, That the skim milk or 
butterfat so assigned to Class II milk 
shall be limited to the amount thereof 
remaining in Class II milk in the plant 
of the transferee-handler after the sub¬ 
traction of other source milk pursuant to 
§ 911.46 and any additional amounts of 
such skim milk or butterfat shall be clas¬ 
sified as Class I milk: And provided fur¬ 


ther. That if either or both handlers have 
received other source milk, the skim milk 
or butterfat so transferred shall be clas¬ 
sified at both plants so as to allocate the 
greatest possible Class I utilization to the 
producer milk of both handlers; 

(b) As Class I milk, if transferred to a 
producer-handler in the form of fluid 
milk product; 

(c) As Class I milk, if transferred or 
diverted in the form of a fluid milk prod¬ 
uct to a nonpool plant located more than 
300 miles by the shortest highway dis¬ 
tance as determined by the market ad¬ 
ministrator from the nearest point in the 
marketing area; 

(d) As Class I milk, if transferred or 
diverted in the form of a fluid milk prod¬ 
uct in bulk to a nonpool plant located 
not more than 300 miles by the shortest 
highway distance as determined by the 
market administrator from the nearest 
point in the marketing area unless: 

(1) The transferring or diverting 
handler claims classification in Class n 
milk in his report submitted to the mar¬ 
ket administrator pursuant to § 911.30 
for the month within which such trans¬ 
action occurred; 

(2) The operator of such nonpool 
plant maintains books and records show¬ 
ing the utilization of all skim milk and 
butterfat received at such plant which 
are made available if requested by the 
market administrator for the purpose 
of verification; and 

(3) The skim milk and butterfat in 
the fluid milk products (except in un¬ 
graded cream disposed of for manufac¬ 
turing uses) disposed of from such non¬ 
pool plant do not exceed the receipts 
of skim milk and butterfat in milk re¬ 
ceived during the month from dairy 
farmers who the market administrator 
determines constitute the regular source 
of supply for such plant: Provided, That 
any skim milk or butterfat in fluid milk 
products (except in ungraded cream dis¬ 
posed of for manufacturing uses) dis¬ 
posed of from the nonpool plant which 
is in excess of receipts from such dairy 
farmers shall be assigned to the fluid 
milk products so transferred or diverted 
and classified as Class I milk: And pro¬ 
vided further, That if the total skim 
milk and butterfat in fluid milk prod¬ 
ucts which were transferred by all han¬ 
dlers to such nonpool plant during the 
month is less than the skim milk and 
butterfat classified as Class I milk pur¬ 
suant to the preceding proviso hereof, 
the assignment to Class I milk shall be 
prorated over the claimed Class n classi¬ 
fication reported by each such handler 
on transfers to the nonpool plant. 

§ 911.45 Computation of the skim milk 
and butterfat in each class. For each 
month, the market administrator shall 
correct for mathematical and for other 
obvious errors the reports of receipts and 
utilization for the pool plant(s) of each 
handler and shall compute the pounds 
of butterfat and skim milk in Class I 
milk and Class n milk for such handler: 
Provided , That if any of the water con¬ 
tained in the milk from which a product 
is made is removed before the product 
is utilized or disposed of by a handler, 
the pounds of skim milk disposed of in 
such product shall be considered to be 
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an amount equivalent to the nonfat 
milk solids contained in such product, 
plus all of the water reasonably asso¬ 
ciated with such solids in the form of 
whole milk. 

§ 911.46 Allocation of skim milk and 
butterfat classified. After making the 
computations pursuant to § 911.45 the 
market administrator shall determine 
the classification of producer milk re¬ 
ceived at the pool plant(s) of each han¬ 
dler each month as follows: 

(a) Skim milk shall be allocated in 
the following manner: 

(1) Subtract from the total pounds of 
skim milk in Class n milk the pounds 
of skim milk assigned to producer milk 
pursuant to § 911.41 (b) (4); 

(2) Subtract from the remaining 

pounds of skim milk in each class, in 
series beginning with Class n milk, the 
pounds of skim milk in other source 
milk received in the form of fluid milk 
products which were not subject to the 
Class I pricing provisions of an order 

issued pursuant to the act; 

(3) Subtract from the remaining 

pounds of skim milk in each class, in 
series beginning with Class II milk, the 
pounds of skim milk in other source milk 
other than that received in the form 
of fluid milk products; 

(4) Subtract from the remaining 
pounds of skim milk in Class n milk 
an amount equal to such remainder, or 
the product obtained by multiplying the 
pounds of skim milk in producer milk 
by 0.05, whichever is less; 

(5) Subtract from the remaining 
pounds of skim milk in each class, in 
series beginning with Class n milk, the 
pounds of skim milk in other source re¬ 
ceived in the form of fluid milk products 
which are subject to the Class I pricing 
provisions of another order issued pur¬ 
suant to the act; 

(6) Add to the pounds of skim milk 
remaining in Class II milk the pounds of 
skim milk subtracted pursuant to sub- 
paragraph (4) of this paragraph; 

(7) Subtract from the remaining 
pounds of skim milk in each class the 
skim milk in fluid milk products received 
from the pool plants of other handlers 
according to the classification of such 
products as determined pursuant to 
§ 911.44 (a); 

<8) Subtract from the remaining 
pounds of skim milk in each class, in 
series beginning with Class n milk, the 
pounds of skim milk contained in in¬ 
ventory of fluid milk products on hand 
at the beginning of the month; 

(9) Add to the pounds of skim milk 
remaining in Class n milk the pounds 
of skim milk subtracted pursuant to sub- 
paragraph (1) of this paragraph and if 
the remaining pounds of skim milk in 
both classes exceed the pounds of skim 
milk contained in producer milk, subtract 
such excess from the remaining pounds 
of skim milk in series beginning with 
Class II. Any amount of excess so sub¬ 
tracted shall be called “overage”. 

(b) Butterfat shall be allocated in ac¬ 
cordance with the same procedure pre¬ 
scribed for skim milk in paragraph (a) 
of this section. 

(c) Determine the weighted average 
butterfat content of producer milk re¬ 
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maining in each class computed pursuant 
to paragraphs (a) and (b) of this section. 

MINIMUM PRICES 

§ 911.50 Basic formula price. The 
basic formula price shall be the highest 
of the prices computed pursuant to para¬ 
graphs (a) and (b) of this section, 
rounded to the nearest cent. 

(a) The average of the basic or field 
prices per hundredweight reported to 
have been paid or to be paid for milk of 
3.5 percent butterfat content received 
from farmers during the month at the 
following milk plants for which prices 
have been reported to the market ad¬ 
ministrator or to the Department, 
divided by 3.5 and multiplied by 4.0: 

Present Operator and Location 

Borden Co., Mount Pleasant, Mich. 

Carnation Co., Sparta, Mich. 

Pet Milk Co., Hudson. Mich. 

Pet Milk Co.. Wayland, Mich. 

Pet Milk Co.. Coopersvllie, Mich. 

Borden Co., OrfordviUe, Wis. 

Borden Co.. New London. Wis. 

Carnation Co., Richland Center, Wis. 

Carnation Co.. Oconomowoc. Wis. 

Pet Milk Co., New Clarus. Wis. 

Pet Milk Co.. Belleville, Wis. 

White House Milk Co., Manitowoc, Wis. 

White House Milk Co., West Bend, Wis. 

(b) The price obtained by adding to¬ 
gether the amounts calculated pursuant 
to subparagraphs (1) and (2) of this 
paragraph: 

(1) Subtract 3 cents from the Chicago 
butter price and multiply the remainder 
by 4.8; and 

(2) From the simple average as com¬ 
puted by the market administrator of 
the weighted averages of carlot prices per 
pound for nonfat dry milk solids, spray 
and roller process, respectively, for 
human consumption, f. o. b. manufac¬ 
turing plants in the Chicago area, as 
published for the period from the 26th 
day of the preceding month through the 
25th day of the current month by the 
Department, deduct 5.5 cents, and mul¬ 
tiply by 8.16. 

§911.51 Class prices. Subject to the 
provisions of §§ 911.52 and 911.53, the 
class prices per hundredweight for the 
month shall be as follows: 

(a) Class I milk price. From the ef¬ 
fective date of this part through August, 
1957, the Class I milk price shall be the 
basic formula price for the preceding 
month, plus $2.15 during the months of 
July through February and plus $1.85 
during all other months. 

(b) Class II milk price . The Class II 
milk price shall be: 

(1) For the months of March through 
June, the average of the prices reported 
to have been paid or to be paid for un¬ 
graded milk of 4 percent butterfat con¬ 
tent received from farmers during the 
month at the following plants for which 
prices have been reported to the market 
administrator or the Department: 

Present Operator and Location 

Plains Creamery, Arnett, Okla. 

Price Creamery. Portales, N. Mex. 

Quint County Creamery, Mangum, Okla. 

Swisher County Creamery, Tulia, Tex. 

(2) For the months of July through 
February, the higher of the prices com¬ 
puted pursuant to subparagraph (1> of 


this paragraph and paragraph (b) of 
§ 911.50. 

§ 911.52 Butterfat differentials to 
handlers . For milk containing more or 
less than 4.0 percent butterfat, the class 
prices for the month calculated pursu¬ 
ant to § 911.51 shall be increased or de¬ 
creased, respectively, for each one-tenth 
percent butterfat at the appropriate 
rate, rounded to the nearest one-tenth 
cent, determined as follows: 

(a) Class I price. Multiply the Chi¬ 
cago butter price for the preceding month 
by 0.120. 

<b) Class II prices. Multiply the Chi¬ 
cago butter price for the current month 
by 0.110. 

§ 911.53 Location differentials to han¬ 
dlers. For that milk which is received 
from producers at a pool plant located 
100 miles or more from the City Hall, 
Amarillo, Texas, by the shortest hard- 
surfaced highway distance, as deter¬ 
mined by the market administrator, and 
which is transferred to a distributin'.; 
plant which is a pool plant in the form 
of a fluid milk product and assigned to 
Class I pursuant to the proviso of this 
section, or otherwise classified as Class I 
milk, the price specified in § 911.51 (a) 
shall be reduced at the rate set forth in 
the following schedule according to the 
location of the pool plant where such 
milk is received from producers: 

Rate per 

Distance from the Amarillo hundredioeigh t 


City Hall (miles): (cents) 

100 but less than 110_ 35.0 


For each additional 10 miles or 
fraction thereof an additional™ 1.6 

Provided , That for the purpose of cal¬ 
culating such location differential, fluid 
milk products which are transferred be¬ 
tween pool plants shall be assigned to 
any remainder of Class n milk in the 
transferee-plant after making the cal¬ 
culations prescribed in § 911.46 (a) (5 . 
and the comparable steps in (b> for 
such plant, such assignment to trans¬ 
feror plants to be made in sequence ac¬ 
cording to the location differential ap¬ 
plicable at each plant, beginning with 
the plant having the largest differential 

§ 911.54 Use of equivalent prices. If 
for any reason a price quotation required 
by this order for computing class prices 
cr for other purposes is not available in 
the manner described, the market ad¬ 
ministrator shall use a price determined 
by the Secretary to be equivalent to the 
price which is required. 

APPLICATION OF PROVISIONS 

§ 911.60 Producer-handlers. Sections 
911.40 through 911.46, 911.50 through 
911.53, 911.70 through 911.73, 911.80 
through 911.88, and 911.95 through 
911.97 shall not apply to a producer- 
handler. 

§ 911.61 Plants subject to other Fed¬ 
eral orders . The provisions of this part 
shall not apply to a distributing plant 
or a supply plant during any month m 
which such plant would be subject to 
the classification and pricing provisions 
of another order issued pursuant to the 
act unless: (a) Such plant is qualified 
as a pool plant pursuant to § 911.10 i " > 
and a greater volume of fluid milk prod- 
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ucts is disposed of from such plant to 
retail or wholesale outlets (excluding 
pool plants) in the Texas Panhandle 
marketing area than in the marketing 
area regulated pursuant to such other 
order, or (b) such plant is qualified as 
a pool plant pursuant to § 911.10 (b): 
Provided , That the operator of a dis¬ 
tributing plant or a supply plant which 
is exempted from the provisions of this 
order pursuant to this section shall, with 
respect to the total receipts and utiliza¬ 
tion or disposition of skim milk and 
butterfat at the plant, make reports to 
the market administrator at such time 
and in such manner as the market ad¬ 
ministrator may require (in lieu of the 
reports required pursuant to §911.30) 
and allow verification of such reports by 
the market administrator. 

§ 911.62 Handlers operating nonpool 
plants. None of the provisions from 
§§ 911.44 through 911.53, inclusive, or 
from §§ 911.70 through 911.85, inclusive, 
shall apply in the case of a handler in 
his capacity as the operator of a non- 
pool plant, except that such handler 
shall, on or before the 13th day after 
the end of each month, pay to the mar¬ 
ket administrator for deposit into the 
producer-settlement fund an amount 
calculated by multiplying the total hun¬ 
dredweight of butterfat and skim milk 
disposed of as Class I milk from such 
plant to retail or wholesale outlets (in¬ 
cluding sales by vendors and plant 
stores) in the marketing area during the 
month, by the rate determined pursuant 
to § 911.63. 

§ 911.63 Rate of payment on unpriced 
milk. The rate of payment per hundred¬ 
weight to be made by handlers on un¬ 
priced other source milk allocated to 
Class I milk shall be any plus amount 
calculated as follows: 

(a) During the months of March 
through June, subtract from the Class I 
price adjusted by the Class I butterfat 
and location differentials applicable at 
a pool plant of the same location as the 
nonpool plant supplying such other 
source milk, the Class n price adjusted 
by the Class II butterfat differential: 
and 

(b) During the months of July 
through February subtract from the 
Class I price f. o. b. such nonpool plant 
the uniform price to producers adjusted 
by the Class I butterfat differential. 

DETERMINATION OF UNIFORM PRICES 
TO PRODUCERS 

§ 911.70 Computation of value of 
milk for each handler . The value of 
producer milk received during each 
month by each handler shall be a sum 
of money computed by the market ad¬ 
ministrator as follows: 

(a) Multiply the pounds of milk in 
each class by the applicable class price 
and add together the resulting amounts; 

<b) Add the amounts computed by 
multiplying the pounds of overage de¬ 
ducted from each class pursuant to 
§911.46 (a) (9) and the corresponding 
step of (b) by the applicable class prices; 

(c) Add the amount obtained in mul¬ 
tiplying the difference between the Class 
n price for the preceding month and the 
Class I price for the current month by 
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the hundredweight of producer milk 
classified in Class n less shrinkage dur¬ 
ing the preceding month, or the hun¬ 
dredweight of milk subtracted from Class 
I pursuant to § 911.46 (a) (8) and the 
corresponding step of (b), whichever is 
less; and 

(d) Add an amount calculated by 
multiplying the hundredweight of skim 
milk and butterfat subtracted from 
Class I milk pursuant to § 911.46 (a) (2) 
and (3) and the corresponding step of 

(b), by the rate of payment on unpriced 
milk determined pursuant to § 911.63 at 
the nearest nonpool plant(s) from which 
an equivalent amount of other source 
skim milk or butterfat was received: 
Provided. That if the source of any such 
fluid milk product received at a pool 
plant is not clearly established or if such 
skim milk and butterfat is received or 
used in a form other than as a fluid milk 
product such product shall be consid¬ 
ered to have been received from a source 
at the location of the pool plant where 
it is classified. 

§ 911.71 Computation of aggregate 
value used to determine uniform prices . 
For each month the market admin¬ 
istrator shall compute an aggregate 
value from which to determine uniform 
prices per hundredweight for producer 
milk, of 4.0 percent butterfat content, 
f. o. b. plants located within 100 miles 
of the City Hall of Amarillo, Texas, as 
follows: 

(a) Combine into one total the values 
computed pursuant to § 911.70 for all 
handlers who made the reports pre¬ 
scribed in § 911.30 for such month, ex¬ 
cept those in default of payments re¬ 
quired pursuant to § 911.84 for the 
preceding month; 

(b) Add or subtract for each one-tenth 
percent that the average butterfat con¬ 
tent of producer milk represented by the 
values included under paragraph (a) of 
this section is less or more, respectively, 
than 4.0 percent, an amount computed 
by multiplying such differences by the 
butterfat differential to producers, and 
multiplying the result by the total hun¬ 
dredweight of producer milk; 

(c) Add an amount equal to the sum 
of the location differential deductions to 
be made pursuant to § 911.82; and 

(d) Add an amount equal to one-half 
of the unobligated cash balance in the 
producer-settlement fund. 

§ 911.72 Computation of uniform 
price. For each of the months of July 
through February, the market adminis¬ 
trator shall compute a uniform price for 
producer milk of 4.0 percent butterfat 
content f. o. b. pool plants located within 
100 miles of the City Hall of Amarillo, 
Texas, as follows: 

(a) Divide the aggregate value com¬ 
puted pursuant to § 911.71 by the total 
hundredweight of producer milk in¬ 
cluded in such computations; and 

(b) Subtract not less than 4 cents nor 
more than 5 cents from the price com¬ 
puted pursuant to paragraph (a) of this 
section. The resulting figure shall be the 
uniform price for producer milk. 

§ 911.73 Computation of uniform 
prices for base milk and excess milk. 
For each of the months of March 
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through June, the market administrator 
shall compute the uniform prices per 
hundredweight for base milk and for ex¬ 
cess milk, each of 4.0 percent butterfat 
content, f. o. b. pool plants located within 
100 miles of the City Hall of Amarillo, 
Texas, as follows: 

(a) From the reports submitted by 
handlers pursuant to § 911.30. determine 
the aggregate classification of producer 
milk included in the computation of 
value pursuant to § 911.71 and the total 
hundredweight of such milk which is 
base milk and which is excess milk; 

(b) Determine the value of such ex¬ 
cess milk on a 4 percent butterfat basis 
by multiplying the total hundredweight 
of such milk which is not greater than 
the total Class II milk pursuant to para¬ 
graph (a) of this section by the Class II 
milk price and by adding thereto the 
value obtained by multiplying the hun¬ 
dredweight of such excess milk which is 
greater than the quantity of such Class 
H milk by the Class I milk price; 

(c) Divide the value of excess milk ob¬ 
tained in paragraph (b) of this section 
by the total hundredweight of such milk, 
and subtract not less than 4 nor more 
than 5 cents from the price thus com¬ 
puted. The resulting figure shall be the 
uniform price for excess milk; 

(d) Subtract the value of excess milk 
obtained in paragraph (c) of this section 
from the aggregate value of all milk ob¬ 
tained in § 911.71; and 

(e) Divide the amount obtained in 
paragraph (d) of this section by the to¬ 
tal hundredweight of base milk obtained 
in paragraph (a) of this section, and 
subtract not less than 4 cents nor more 
than 5 cents from the price thus com¬ 
puted. The resulting figure shall be the 
uniform price for base milk. 

§911.80 Time and method of pay¬ 
ment for producer milk . Except as pro¬ 
vided in paragraph (c) of this section, 
each handler shall make payment to 
each producer for milk received from 
such producer as follows: 

(a) On or before the last day of each 
month, for milk received during the first 
15 days of the month, at not less than 
the Class H price for the preceding 
month; 

(b) On or before the 15th day after 
the end of each month, for milk received 
during such month, an amount com¬ 
puted at not less than the uniform prices 
per hundredweight pursuant to §§ 911.72 
and 911.73 subject to the butterfat dif¬ 
ferential computed pursuant to § 911.81 
plus or minus adjustments for errors 
made in previous payments to such pro¬ 
ducer; and less (1) payment made pur¬ 
suant to paragraph (a) of this section, 
(2) location differential deductions pur¬ 
suant to §911.82, (3) marketing service 
deductions pursuant to § 911.87 and (4) 
proper deductions authorized by such 
producer: Provided , That if such han¬ 
dler has not received full payment for 
such month pursuant to § 911.85 he may 
reduce uniformly per hundredweight for 
all producers his payments pursuant to 
this paragraph by an amount not in 
excess of the per hundredweight reduc¬ 
tion in payment from the market ad¬ 
ministrator. The handler shall make 
such balance of payment to those pro- 
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ducers to whom it is due on or before 
the date for making payments pursuant 
to this paragraph next following that 
on which such balance of payment is 
received from the market administrator; 

(c) (1) Upon receipt of a written re¬ 
quest from a cooperative association 
which the market administrator deter¬ 
mines is authorized by its members to 
collect payment for their milk and re¬ 
ceipt of a written promise to reimburse 
the handler the amount of any actual 
loss incurred by him because of any im¬ 
proper claim on the part of the coopera¬ 
tive association each handler shall pay 
to the cooperative association on or be¬ 
fore the 13th and 26th days of each 
month, in lieu of payments pursuant to 
paragraphs (a) and (b), respectively, of 
this section an amount equal to the sum 
of the individual payments otherwise 
payable to such producers. The fore¬ 
going payment shall be made with re¬ 
spect to milk of each producer whom the 
cooperative association certifies is a 
member effective on and after the first 
day of the calendar month next follow¬ 
ing receipt of such certification through 
the last day of the month next preceding 
receipt of notice from the cooperative 
association of a termination of member¬ 
ship or until the original request is re¬ 
scinded in writing by the cooperative 
association. 

(2) A copy of each such request, 
promise to reimburse and certified list of 
members shall be filed simultaneously 
with the market administrator by the 
cooperative association and shall be sub¬ 
ject to verification at his discretion, 
through audit of the records of the co¬ 
operative association pertaining thereto. 
Exceptions, if any, to the accuracy of 
such certification by a producer claimed 
to be a member, or by a handler, shall be 
made by written notice to the market 
administrator and shall be subject to his 
determination. 

<d) In making the payments to pro¬ 
ducers pursuant to paragraphs (b) and 
(c) of this section, each handler shall 
furnish each producer or cooperative 
association from whom he has received 
milk with a supporting statement in such 
form that it may be retained by the pro¬ 
ducer, which shall show: 

(1) The month and identity of the 
handler and of the producer; 

(2) The daily and total pounds and 
the average butterfat content of milk 
received from such producer, including 
for the months of March through June, 
the pounds of base milk and excess milk; 

(3) The minimum rate or rates at 
which payment to the producer is re¬ 
quired pursuant to the order; 

<4) The rate which is used in making 
the payment, if such rate is other than 
the applicable minimum rate; 

(5) The amount or the rate per 
hundredweight and nature of each de¬ 
duction claimed by the handler; and 

(6) The net amount of payment to 
such producer or cooperative association. 

§ 911.81 Butterfat differentials to 
producers. The applicable uniform 
prices to be paid each producer pur¬ 
suant to §911.80 shall be increased or 
decreased for each one-tenth of one per¬ 
cent which the butterfat content of his 
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milk is above or below 4.0 percent, re¬ 
spectively, at the rate determined by 
multiplying the total pounds of butter¬ 
fat in the producer milk allocated to 
Class I and Class n milk during the 
month pursuant to § 911.46 by the re¬ 
spective butterfat differential for each 
class, dividing the sum of such values by 
the total pounds of such butterfat, and 
rounding the resultant figure to the 
nearest one-tenth of a cent. 

§ 911.82 Location differentials to pro¬ 
ducers. In making payment pursuant 
to § 911.80 the uniform price pursuant 
to § 911.72 and the uniform price for 
base milk pursuant to § 911.73 to be paid 
for milk which is received from pro¬ 
ducers at a pool plant located 100 miles 
or more from the City Hall, Amarillo, 
Texas, by the shortest hard-surfaced 
highway distance as determined by the 
market administrator shall be reduced 
at the rate set forth in the following 
schedule according to the location of the 
pool plant where such milk is received 
from producers: 

Rate per 

Distance from the Amarillo hundredweight 
City Hall (miles): (cents) 

100 but less than 110.. 35.0 

For each additional 10 mile9 or 
fraction thereof an additional.— 1.6 

§ 911.83 Producer-settlement fund. 
The market administrator shall estab¬ 
lish and maintain a separate fund known 
as the “producer-settlement fund” into 
which he shall deposit all payments 
made by handlers pursuant to §§911.62, 
911.84, and 911.86. and out of which he 
shall make all payments pursuant to 
§§911.85 and 911.86: Provided, That 
payments due to any handler shall be 
offset by payments due from such 
handler. 

§ 911.84 Payments to the producer- 
settlement fund. On or before the 12th 
day after the end of each month each 
handler shall pay to the market admin¬ 
istrator the amount by which the value 
of milk for such handler, pursuant to 
§ 911.70, for such month exceeds the ob¬ 
ligation, pursuant to § 911.80, of such 
handler to producers for milk received 
during the month. 

§ 911.85 Payments out of the pro¬ 
ducer-settlement fund. On or before 
the 13th day after the end of each 
month, the market administrator shall 
pay to each handler the amount by 
which the obligation, pursuant to 
§ 911.80, of such handler to producers 
for milk received duiing the month ex¬ 
ceeds the value of milk for such handler 
computed pursuant to § 911.70. If at 
such time the balance in the producer- 
settlement fund is insufficient to make 
all payments pursuant to this section the 
market administrator shall reduce uni¬ 
formly per hundredweight such pay¬ 
ments and shall complete such payments 
as soon as the appropriate funds are 
available. 

§ 911.86 Adjustment of errors in pay¬ 
ment. Whenever verification by the 
market administrator of payments by 
any handler discloses errors made in 
payments to the producer-settlement 
fund pursuant to § 911.84, the market 
administrator shall promptly bill such 


handler for any unpaid amount and such 
handler shall, within 15 days, make pay¬ 
ment to the market administrator of the 
amount so billed. Whenever verifica¬ 
tion discloses that payment is due from 
the market administrator to any han¬ 
dler, pursuant to § 911.85, the market 
administrator shall, within 15 days, 
make such payment to such handler. 
Whenever verification by the market ad¬ 
ministrator of the payment by a han¬ 
dler to any producer or cooperative as¬ 
sociation for milk received by such 
handler discloses payment of less than 
is required by § 911.80, the handler shall 
pay such balance due such producer or 
cooperative association not later than 
the time of making payment to producers 
or cooperative associations next follow¬ 
ing such disclosure. 

§ 911.87 Marketing services. (a) Ex¬ 
cept as set forth in paragraph (b) of 
this section, each handler in making 
payments to each producer pursuant to 
§911.80 (b). shall deduct 6 cents per 
hundredweight or such lesser amount as 
the Secretary may prescribe, with re¬ 
spect to all milk received by such handler 
from such producer (except such han¬ 
dler’s own farm production), during the 
month, and shall pay such deductions 
to the market administrator not later 
than the 15th day after the end of the 
month. Such money shall be used by 
the market administrator to verify 
weights, samples, and tests of milk re¬ 
ceived by handlers from such producers 
during the month and to provide such 
producers with market information. 
Such services shall be performed in 
whole or in part by the market admin¬ 
istrator or by an agent engaged by and 
responsible to him. 

(b) Producers' cooperative associa¬ 
tions. In the case of producers for whom 
a cooperative association is actually per¬ 
forming, as determined by the Secretary, 
the services set forth in paragraph (a) 
of this section, each handler shall make, 
in lieu of the deductions specified in 
paragraph (a) of this section, such de¬ 
ductions as are authorized by such pro¬ 
ducers and, on or before the 15th day 
after the end of each month, pay over 
such deductions to the association ren¬ 
dering such services. 

§ 911.88 Expense of administration. 
As his pro rata share of the expense of 
the administration of the order, each 
handler shall pay to the market admin 
istrator, on or before the 15th day after 
the end of each month, 5 cents per hun¬ 
dredweight or such lesser amount as the 
Secretary may prescribe, with respect to 
butterfat and skim milk contained in 
(a) producer milk, (b) other source mill; 
at a pool plant w^hich is allocated t; 
Class I milk pursuant to § 911.46, and 
(c> Class I milk disposed of in the mar¬ 
keting area (except to a pool plant) from 
a nonpool plant not subject to the classi¬ 
fication and pricing provisions of 
another order issued pursuant to the act. 

§911.89 Adjustment of overdue ac¬ 
counts „ There shall be added to any 
balance due the market administrator 
pursuant to §§ 911.62, 911.84, 91186 , 
911.87, and 911.88 an amount equal to 
one-half of one percent of such balance 
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for each month or any portion thereof 
that payment of the balance is overdue. 

§ 911.90 Termination of obligations. 
The provisions of this section shall apply 
to any obligation under this part for the 
payment of money. 

(a) The obligation of any handler to 
pay money required to be paid under 
the terms of this part shall, except as 
provided in paragraphs (b) and (c) of 
this section, terminate two years after 
the last day of the calendar month dur¬ 
ing which the market administrator re¬ 
ceives the handler’s utilization report on 
the milk involved in such obligation un¬ 
less within such two-year period the 
market administrator notifies the han¬ 
dler in writing that such money is due 
and payable. Service of such notice shall 
be complete upon mailing to the han¬ 
dler’s last known address, and it shall 
contain, but need not be limited to, the 
following information: 

(1) The amount of the obligation: 

(2) The month (s) during which the 
milk with respect to which the obliga¬ 
tion exists, was received or handled; and 

(3) If the obligation is payable to one 
or more producers or to an association 
of producers, the name of such pro¬ 
ducer (s) or association of producers, or 
if the obligation is payable to the market 
administrator, the account for which it 
is to be paid. 

(b) If a handler fails or refuses, with 
respect to any obligation under this part, 
to make available to the market admin¬ 
istrator or his representatives all books 
and records required by this part to be 
made available, the market administra¬ 
tor may, within the two-year period pro¬ 
vided for in paragraph (a) of this 
section, notify the handler in writing of 
such failure or refusal. If the market 
administrator so notifies a handler, the 
said two-year period with respect to such 
obligation shall not begin to run until 
the first day of the calendar month fol¬ 
lowing the month during which all such 
books and records pertaining to such 
obligation are made available to the mar¬ 
ket administrator or his representatives. 

(c) Notwithstanding the provisions of 
paragraphs (a) and (b) of this section, 
a handler’s obligation under this part to 
pay money shall not be terminated with 
respect to any transaction involving 
fraud or wilful concealment of a fact, 
material to the obligation, on the part 
of the handler against whom the obliga¬ 
tion is sought to be imposed. 

(d) Any obligation on the part of the 
market administrator to pay a handler 
any money which such handler claims 
to be due him under the terms of this 
part shall terminate two years after the 
end of the calendar month during which 
the milk involved in the claim was re¬ 
ceived if an underpayment is claimed, 
or two years after the end of the cal¬ 
endar month during which the pay¬ 
ment (including deduction or set-off by 
the market administrator) was made 
by the handler if a refund on such pay¬ 
ment is claimed, unless such handler 
within the applicable period of time, 
files pursuant to section 8c (15) (A) of 
the act, a petition claiming such money. 


DETERMINATION OF BASE 

§ 911.95 Daily base. The daily base 
for each producer shall be the amount 
obtained by dividing the total pounds 
of producer milk received from such pro¬ 
ducer by all handlers during the months 
of September through December imme¬ 
diately preceding, by the number of days 
from the first day of delivery by such 
producer during such months to the 
last day of December inclusive, less the 
number of days for which no deliveries 
are made, but not less than 112 days. 

§ 911.96 Base rules. The following 
rules shall apply in connection with the 
establishment of bases: 

(a) A base shall apply to deliveries of 
milk by the producer for whose account 
that milk was delivered during the 
months of September through Decem¬ 
ber: 

(b) An entire base shall be transferred 
from a person holding such base to any 
other person effective as of the first day 
of any month following receipt by the 
market administrator of an application 
for such transfer. Such application shall 
be on a form approved by the market 
administrator and shall be signed by 
the baseholder and by the person to 
whom such base is to be transferred: 
Provided , That if a base is held jointly, 
the entire base shall be transferable only 
upon receipt of such application signed 
by all joint holders. 

§ 911.97 Announcement of established 
bases. On or before February 15 of each 
year, the market administrator shall 
notify each producer and the handler re¬ 
ceiving milk from such producer of the 
daily base established by such producer. 

EFFECTIVE TIME, SUSPENSION OR 
TERMINATION 

§ 911.100 Effective time. The provi¬ 
sions of this part, or any amendments 
to this part, shall become effective at 
such time as the Secretary may declare 
and shall continue in force until sus¬ 
pended or terminated. 

§ 911.101 Suspension or termination. 
The Secretary shall suspend or terminate 
any or all of the provisions of this part, 
whenever he finds that it obstructs or 
does not tend to effectuate the declared 
policy of the act. This part shall, in any 
event, terminate whenever the provisions 
of the act authorizing it cease to be in 
effect. 

§ 911.102 Continuing power and duty 
of the market administrator, (a) If, 
upon the suspension or termination of 
any or all of the provisions of this part, 
there are any obligations arising here¬ 
under, the final accrual or ascertainment 
or which requires further acts by any 
handler, by the market administrator, or 
by any other person, the power and duty 
to perform such further acts shall con¬ 
tinue notwithstanding such suspension 
or termination: Provided, That any such 
acts required to be performed by the 
market administrator shall if the Secre¬ 
tary so directs, be performed by such 
other person, persons, or agency as the 
Secretary may designate. 


(b> The market administrator, or such 
other person as the Secretary may desig¬ 
nate shall (1) continue in such capacity 
untfi discharged by the Secretary: (2> 
from time to time account for all re¬ 
ceipts and disbursements and deliver ail 
funds or property on hand together with 
the books and records of the market ad¬ 
ministrator, or such person, to such per¬ 
son as the Secretary shall direct; and 
(3) if so directed by the Secretary ex¬ 
ecute such assignments or other instru¬ 
ments necessary or appropriate to vest 
in such person full title to all funds, 
property, and claims vested in the mar¬ 
ket administrator or such person pur¬ 
suant thereto. 

§ 911.103 Liquidation after suspension 
or termination. Upon the suspension or 
termination of any or all provisions of 
this part the market administrator, or 
such person as the Secretary may desig¬ 
nate, shall, if so directed by the Secre¬ 
tary, liquidate the business of the market 
administrator’s office and dispose of all 
funds and property then in his posses¬ 
sion or under this control, together with 
claims for any funds which are unpaid 
or owing at the time of such suspension 
or termination. Any funds collected 
pursuant to the provisions of this part, 
over and above the amounts necessary 
to meet outstanding obligations and the 
expenses necessarily incurred by the 
market administrator or such person in 
liquidating such funds, shall be distribu¬ 
ted to the contributing handlers and 
producers in an equitable manner. 

MISCELLANEOUS PROVISIONS 

§ 911.110 Separability of provisions . 
If any provision of this part, or its appli¬ 
cation to any person or circumstances, 
is held invalid, the application of such 
provision, and of the remaining pro¬ 
visions of this part, to other persons or 
circumstances shall not be affected 
thereby. 

§911.111 Agents. The Secretary 
may, by designation in writing, name 
any officer or employee of the United 
States to act as his agent or representa¬ 
tive in connection with any of the pro¬ 
visions of this part. 

Issued at Washington, D. C., this 4th 
day of October 1955. 

[seal] Roy W. Lennartson, 

Deputy Administrator, 

(F. R. Doc. 55-6141; Filed, Oct. 6, 1955; 
8:51 a. m.] 


DEPARTMENT OF HEALTH, EDU¬ 
CATION, AND WELFARE 
Food and Drug Administration 
[ 21 CFR Parts 1, 130 ] 

Regulations for the Enforcement of 
the Federal Food, Drug, and Cosmetic 
Act; New Drugs 

extension of time for filing written 

COMMENTS UPON PROPOSED RULE MAKING 

On September 8, 1955, a notice of pro¬ 
posed rule making concerning new 
drugs was published in the Federal Reg- 






7516 


PROPOSED RULE MAKING 


1STER (20 P. R. 6584). Interested persons 
were given 30 days to submit their views 
in writing to the Hearing Clerk, Depart¬ 
ment of Health, Education, and Welfare, 
Room 5440. 330 Independence Avenue 
SW., Washington 25, D» C. 

The Commissioner of Food and Drugs, 
having been requested to extend the time 
within which such written documents 
may be filed : It is ordered, That the time 
for filing written comments be extended 
until November 8, 1955, and that such 
extension shall apply to all interested 
persons. 

Dated: October 3, 1955. 

[seal! Geo. P. Larrick, 

Commissioner of Food and Drugs. 

[P. R. Doc. 55-8131; Filed, Oct. 6, 1955; 

8:48 a.m.] 


NOTICES 


DEPARTMENT OF DEFENSE 

Department of the Army 

Description of Central and Field 
Agencies 

statement of organization and functions 

Paragraph (e) of section 1 of the 
Statement of organization and functions 
of the Department of the Army, appear¬ 
ing at 15 F. R. 6639. October 3, 1930, and 
amended at 16 F. R. 8144, August 16.1951, 
19 F. R. 6349, October 1, 1954, 20 F. R. 
691, February 1, 1955, 20 F. R. 1382, 
March 8, 1955, and 20 F. R. 5238, July 21, 
1955, is further amended by revising sub- 
paragraph (6) and adding subparagraph 
(6-1), as follows: 

Section 1. Description of Central and 
Field Agencies. * * * 

(e) Organization of Department of 
the Army. • • * 

(6) Deputy Chief of Staff for Plans. 
The Deputy Chief of Staff for Plans is 
responsible to the Chief of Staff for di¬ 
recting, supervising, and coordinating 
development of all Army plans and Pri¬ 
mary Programs, and as the Army Oper¬ 
ations Deputy of the Joint Chiefs of Staff, 
for advising the Chief of Staff on Joint 
Chiefs of Staff matters and representing 
the Chief of Staff in the Joint Chiefs of 
Staff organization as appropriate. 

(6-1) Chief of Research and Develop¬ 
ment —(i) General. The Chief of Re¬ 
search and Development is responsible to 
the Chief of Staff for planning, coordi¬ 
nating, directing, and supervising all 
Army research and development. With¬ 
in his scope of responsibility, the Chief 
of Research and Development’s relation¬ 
ship to the Chief of Staff and the Army 
Staff corresponds to that of a Deputy 
Chief of Staff. In the fulfillment of his 
responsibilities, the Chief of Research 
and Development deals directly with the 
technical staffs and services but coordi¬ 
nates closely with the Deputy Chief of 
Staff for Logistics before issuing any di¬ 
rectives. (Personnel and funds for re¬ 
search and development activities of the 
technical services will be allotted to the 


Deputy Chief of Staff for Logistics and 
suballotted by the Deputy Chief of Staff 
for Logistics to the technical services as 
requested by the Chief of Research and 
Development.) 

<ii) Major functions —(a) Policies 
plans , and programs. Formulates, co¬ 
ordinates, directs, and supervises the ex¬ 
ecution of Army research and develop¬ 
ment policies, plans, and programs, in¬ 
cluding those pertaining to operations, 
human resources, and global environ¬ 
mental research; monitors the-materiel 
segment of the Army Combat Develop¬ 
ment Program; supervises engineering 
and user test programs; and effects co¬ 
ordination of the Army’s research and 
development programs with other Army 
programs and activities, as necessary. 

( b ) Research and development proj¬ 
ects and priorities. Assigns and allo¬ 
cates responsibility for research and de¬ 
velopment projects; assigns and revises 
research and development project priori¬ 
ties in consonance with Army plans; and 
recommends, to the Deputy Chief of 
Staff for Logistics, construction priori¬ 
ties for research and development 
facilities. 

(c) Military characteristics of new 
items. Formulates and establishes, in 
coordination with interested Department 
of the Army agencies, the Department of 
the Army position with respect to new 
inventions and the military characteris¬ 
tics of new items. 

(d) Qualitative requirements. Estab¬ 
lishes, in coordination with interested 
Department of the Army agencies, a De¬ 
partment of the Army position on quali¬ 
tative requirements for items of equip¬ 
ment to be ired by the Army. 

(e) Combat and technical intelligence. 
In coordination with the Assistant Chief 
of Staff, G-2, monitors research and de¬ 
velopment aspects of combat and tech¬ 
nical intelligence. 

(/) Scientific manpower. Plans, co¬ 
ordinates, and supervises Army pro¬ 
grams for the utilization of scientific 
manpower, in consonance with man¬ 
power utilization policies of the Army 
Establishment. 

(g) Standardization programs. Es¬ 
tablishes policies and procedures for 
and supervises Army participation in 
the American-British-Canadian Army 
Standardization Program, the Mutual 
Weapons Development Program, and the 
research and development portion of the 
North Atlantic Treaty Organization Ma¬ 
teriel Standardization Program; and 
makes recommendations to the Deputy 
Chief of Staff for Logistics regarding re¬ 
quests by the British and Canadian gov¬ 
ernments for the loan of standard equip¬ 
ment under the provisions of the ABC 
Army Standardization Program. 

(/i) Army plans and estimates. Pre¬ 
pares the research and development sec¬ 
tion of Army plans and estimates as 
appropriate. Furnishes the Deputy 
Chief of Staff for Plans with estimates 
of technological progress under Research 
and Development Programs and esti¬ 
mates of technological capabilities for 
specific periods of time. 

(i) Budget. In conformance with 
policies and procedures established by 
the Comptroller of the Army, assists in 


the preparation and execution of the re¬ 
search and development portions of the 
Army budget. Provides the Deputy 
Chief of Staff for Logistics with imple¬ 
menting instructions for inclusion in 
logistics budget directives to the tech¬ 
nical services. 

[seal] John A. Klein, 

Major General, U. S. Army, 

The Adjutant General. 

[P. R. Doc. 55-8116; Filed, Oct. 6, 1955; 
8:45 a. m.] 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[Order 599] 

Hearings Officer 

DELEGATION OF AUTHORITY TO ACT 
FOR DIRECTOR 

October 3, 1955. 

1. Pursuant to section 1.5 of Order 
No. 2583, as amended February 16, 1954 
(19 F. R. 1021), John R. Rampton, Jr 
and Graydon Holt are hereby designated 
to perform the functions of hearings 
officers for the Director. 

2. The above designated persons are 
authorized to conduct and preside at 
such contests and hearings as may be 
assigned to them from time to time and 
to render decisions thereon to the same 
effect and in the same manner as the 
managers of land offices are authorized 
by section 1.4 of Order No. 2583, and 
otherwise. 

3. They shall conduct such proceed¬ 
ings and shall take all necessary actions 
with respect thereto, including $he is¬ 
suance of decisions, in accordance with 
the applicable laws, and the regulations 
(Title 43 of the Code of Federal R 3 gula- 
tions, particularly Parts 220, 221, 222 and 
223 thereof). Such actions shall be sub¬ 
ject to the right of appeal to the Di¬ 
rector to the same extent as similar 
actions of the managers. All actions m 
a proceeding before them shall be signed 
by the designees as “Hearings Officer. 0 

4. The authority herein granted shall 
in no way interfere with or diminish 
the authority of the land office managers 
with respect to proceedings not assigned 
to the hearings officers. 

Edward Woozley. 

Director. 

[P. R. Doc. 55-8117; Filed, Oct. 6, 1955; 

8:45 a. m.] 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

Fresh Irish Potatoes 

NOTICE OF DIVERSION PAYMENT PROGRAM 
W1ID 3a 

In order to encourage the further utili¬ 
zation of fresh Irish potatoes by diverting 
them from the normal channels of trade 
and commerce into the manufacture or 
potato starch and potato flour, in accord¬ 
ance with Section 32, Public Law 
74th Congress, approved August 24, 193 d, 
as amended, a diversion payment pro¬ 
gram was made effective on Septembei 
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15, 1955, and will continue as needed to 
and including June 30, 1956. in areas 
where potato surpluses have created 
serious marketing problems and where 
starch and flour manufacturing facilities 
are available. Payments will be made to 
processors who participate in the pro¬ 
gram under contracts with the Depart¬ 
ment of Agriculture, for potatoes of the 
specified minimum grade and size di¬ 
verted into the manufacture of starch 
and flour.* The rate of diversion payment 
per 100 pounds of potatoes meeting the 
requirements of Diversion Specification 
A, which are diverted as prescribed, will 
be 50 cents for potatoes diverted during 
the months of September, October, 
November and December, 1955; 40 cents 
during the months of January, February, 
and March, 1956; and 30 cents during 
the months of April, May, and June 1956. 
Information relative to this diversion 
program may be obtained from: Fruit 
and Vegetable Division. Agricultural 
Marketing Service, Department of Agri¬ 
culture, Washington 25, D. C. 

(See. 32, 49 Stat. 774, as amended, 7 IT. S. C. 
and Sup. 612c) 

Done at Washington, D. C.,^this 4th 
day of October, 1955. 

[seal! S. R. Smith, 

Director , Fruit and Vegetable 
Division , Agricultural Mar¬ 
keting Service. 

(F. R. Doc. 55-8138; Filed, Oct. 6, 1955; 

8:50 a. m.J 


CIVIL AERONAUTICS BOARD 

(Docket No. 4294J 

Northwest Airlines. Inc., Pittsburgh 
Restriction 

notice or prehearing conference 

Notice is hereby given that a prehear¬ 
ing conference in the above-entitled 
matter is assigned to be held on October 
17, 1955, at 10:00 a. m.. e. s. t., in Room 
E-206, Temporary Building No. 5, Six¬ 
teenth Street and Constitution Avenue 
NW., Washington, D. C., before Examiner 
James S. Keith. 

Dated at Washington, D. C., October 
4, 1955. 

[seal] Francis W. Brown, 

Chief Examiner. 

(F. R. Doc. 55-8136; Filed, Oct. 6, 1955; 
8:49 a. m.] 


FEDERAL POWER COAAMISSION 

[Docket No. G-2534 etc.] 

Alabama-Tennessee Natural Gas Co. 
et al. 

NOTICE OF FINDINGS AND ORDER ISSUING 
CERTIFICATES OF PUBLIC CONVENIENCE 
AND NECESSITY 

October 3, 1955. 

In the matters of Alabama-Tennessee 
Natural Gas Company, Docket No. 
G-2534; Tennessee Gas Transmission 
Company, Docket No. G-8805; The Su¬ 
perior Oil Company. Docket No. G-8812; 
United Gas Pipe Line Company, Docket 
No. G-8813; The California Company, 


Docket Nos. G-8817 and G-8818; Shell 
Oil Company, Docket No. G-8837; East 
Tennessee Natural Gas Company, Docket 
No. G-8899; E. J. Hudson, et al., Docket 
No. 'G-8938; M. L. Mayfield Company, 
et al., Docket No. G-8971. 

Notice is hereby given that on Sep¬ 
tember 23, 1955, the Federal Power Com¬ 
mission issued its findings and order 
adopted September 21, 1955, issuing cer¬ 
tificates of public convenience and neces¬ 
sity in the above-entitled matters. 

[seal] Leon M. Fuquay. 

Secretary . 

(F. R. Doc. 55-8121; Filed, Oct. 6. 1955; 

8:46 a. m.) 


[Docket No. E-6633J 
St. Joseph Light & Power Co. 

NOTICE OF ORDER AUTHORIZING MERGER OF 
FACILITIES 

October 3, 1955. 

Notice is hereby given that on Septem¬ 
ber 22, 1955, the Federal Power Commis¬ 
sion issued its order adopted September 
21, 1955, authorizing merger or con¬ 
solidation of facilities in the above- 
entitled matter. 

[seal] Leon M. Fuquay, 

Secretary . 

[F. R. Doc. 55-8122; Filed, Oct. 6. 1955; 
8:46 a. m.J 


[Docket No. E-6641 ] 

Pacific Power & Light Co. 

notice of order authorizing issuance of 
securities 

October 3, 1955. 

Notice is hereby given that on Septem¬ 
ber 21, 1955, the Federal Power Com¬ 
mission issued its order adopted Sep¬ 
tember 21, 1955, authorizing issuance of 
securities in the above-entitled matter. 

[seal] Leon M. Fuquay, 

Secretary. 

(F. R. Doc. 55-8123; Filed, Oct. 6, 1955; 
8:46 a. m.J 


[Docket No. G-3911] 

Paul E. Kahle 

NOTICE OF ORDER VACATING ORDER ISSUING 
CERTIFICATE OF PUBLIC CONVENIENCE 
AND NECESSITY 

October 3, 1955. 

Notice is hereby given that on Septem¬ 
ber 22, 1955, the Federal Power Com¬ 
mission issued its order adopted Septem¬ 
ber 21, 1955, vacating order issuing 
certificate of public convenience and ne¬ 
cessity in the above-entitled matter. 

[seal] Leon M. Fuquay, 

Secretary. 

[F. R. Doc. 55-8124; Filed. Oct. 6. 1955; 
8:46 a. m.J 


l Docket Nos. G-4870. G-6998J 
Lamar Hunt et al. 

NOTICE OF FINDINGS AND ORDERS ISSUING 
CERTIFICATES OF PUBLIC CONVENIENCE 
AND NECESSITY 

October 3, 1955. 

In the matters of Lamar Hunt, Docket 
No. G-4870; Mercantile National Bank 
at Dallas, trustee of the M. J. Florance 
Trust, Docket No. G-6998. 

Notice is hereby given that on Sep¬ 
tember 26, 1955, the Federal Power Com¬ 
mission issued its findings and orders 
adopted September 21, 1955, issuing cer¬ 
tificates of public convenience and nec¬ 
essity in the above-entitled matters. 

[seal] Leon M. Fuquay, 

Secretary. 

[F. R. Doc. 55-8125; Filed, Oct. 6. 1955; 
8:46 a. m.J 


[Docket Nos. G-8614. G -86951 

Pan American Production Co. and 
Phillips Petroleum Co. 

notice of orders making effective 
proposed rate changes 

October 3, 1955. 

In the matters of Pan American Com¬ 
pany, Docket No. G-8614; Phillips Petro¬ 
leum Company, Docket No. G-8695. 

Notice is hereby given that on Septem¬ 
ber 22, 1955. the Federal Power Commis¬ 
sion issued its orders adopted September 
21, 1955, making effective proposed rate 
changes upon filing of undertaking to 
assure refund of excess charges in the 
above-entitled matters. 

[seal] Leon M. Fuquay, 

Secretary. 

(F. R. Doc. 55-8126; Filed, Oct. 6, 1955; 

8:47 a. m.J 


[Docket No. G-89931 
A. W. Gregg 

notice of order making effective 
proposed rate changes 

October 3, 1955. 

Notice Is hereby given that on Septem¬ 
ber 22, 1955, the Federal Power Commis¬ 
sion issued its order adopted September 
21. 1955. making effective proposed rate 
changes upon filing of bond to assure re¬ 
fund of excess charges in the above- 
entitled matter. 

[seal] Leon M. Fuquay, 

Secretary. 

[F. R. Doc. 55-8127; Filed, Oct. 6, 1955; 
8:47 a. m.J 


[Docket No. G-9025J 
Texas Eastern Transmission Corp. 

notice of findings and order issuing 
certificate of public convenience and 
necessity 

October 3, 1955. 

Notice is hereby given that on Sep¬ 
tember 22,1955, the Federal Power Com- 
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NOTICES 


mission issued its findings and order 
adopted September 21, 1955, issuing a 
certificate of public convenience and 
necessity in the above-entitled matter. 

[seal] Leon M. Fuqua y. 

Secretary. 

IF. R. Doc. 55-8128; Filed. Oct. 6. 1955; 
f 8:47 a. m.) 


INTERSTATE COMMERCE 
COMMISSION 

Fourth Section Applications for Relief 
October 4, 1955. 

Protests to the granting of an applica¬ 
tion must be prepared in accordance 
with Rule 40 of the General Rules of 
Practice (49 CFR 1.40) and filed within 
15 days from the date of publication of 
this notice in the Federal Register. 

LONG-AND-SHORT HAUL 

FSA No. 31150: Substituted rail serv¬ 
ice—Norfolk and Western and Pennsyl¬ 
vanian Railroads. Filed by Middle 
Atlantic Conference, Agent, for Norfolk 
and Western Railway Company and 
Pennsylvania Railroad Company, and 
interested motor carriers. Rates on" 
commodities, various, in highway trail¬ 
ers loaded on railroad flat cars between 
Roanoke, Va., and Bristol, Va.-Tenn., on 
the one hand, and Kearny, N. J., and 
Philadelphia, Pa., on the other. 

Grounds for relief: “Trailer-on-flat- 
car” motor-truck competition. 

Tariff: Middle Atlantic Conference 
tariff I. C. C. No. 2. 

FSA No. 31151: Substituted rail serv¬ 
ice—Pennsylvania Railroad . Filed by 
Middle Atlantic Conference. Agent, for 
Pennsylvania Railroad Company and in¬ 
terested motor carriers. Rates on com¬ 
modities, various, in highway trailers, 
loaded on railroad flat cars between 
Pittsburgh, Pa., and Kearny, N. J. 

Grounds for relief: “Trailer-on-fiat- 
car" motor-truck competition. 

Tariff: Middle Atlantic Conference 
tariff I. C. C. No. 2. 

FSA No. 31152: Slate and stone be¬ 
tween points in Southern Territory. 
Filed by R. E. Boyle, Jr., Agent, for in¬ 
terested rail carriers. Rates on slate, 
paving, or flagging and stone, -bridge, 
curbing, flagging, paving, etc., carloads 
between base points in southern terri¬ 
tory and points grouped with such base 
points in the National Rate Basis tariff. 

Grounds for relief: Short-line dis¬ 
tance formula and circuity. 

Tariff: Supplement 7 to Agent Span- 
Inger’s I. C. C. 1483. 

FSA No. 31153: Coal and coal bri¬ 
quettes to Holt , Ala. Filed by R. E. Boyle, 
Jr., Agent, for interested rail carriers. 
Rates on coal and coal briquettes, car¬ 
loads from specified points in West Vir¬ 
ginia on C. & O. and Virginian Railways, 
to Holt, Ala. , 

Grounds for-relief: Circuitous routes. 

Tariff: Supplement 27 to C. & O. Ry. 
Co. I. C. C. No. 13007. 

FSA No. 31154: Clay from Wrens, Ga., 
to the South. Filed by R. E. Boyle, Jr., 
Agent, for interested rail carriers. 


Rates on clAy, kaolin or pyrophyllite, 
carloads from Wrens, Ga., to specified 
points in Georgia, Mississippi, and South 
Carolina. 

Grounds for relief: Modified short-line 
distance formula and circuitous routes. 

Tariff: Supplement 90 to Agent Span- 
inger’s I. C. C. 1323. 

FSA No. 31155: Clay—-Wrens, Ga., to 
Official Territory. Filed by R. E. Boyle, 
Jr., Agent, for interested rail carriers. 
Rates on clay, kaolin, or pyrophyllite, 
carloads from Wrens. Ga., to specified 
points in Illinois, Indiana. Michigan, 
Missouri, Pennsylvania and Wisconsin. 

Grounds for relief: Modified short-line 
distance formula and circuity. 

Tariff: Supplement 90 to Agent Span- 
inger’s I. C. C. 1323. 

FSA No. 31156: Liquefied petroleum 
gas—New York and Ohio to Central 
Territory. Filed by H. R. Hinsch, 
Agent, for interested rail carriers. 
Rates on liquefied petroleum gas, tank- 
car loads from Buffalo and Harriet, N. Y., 
and Canton, Ohio to specified points in 
Kentucky, Michigan, New York, Ohio, 
Pennsylvania, and West Virginia. 

Grounds for relief: Short-line dis¬ 
tance formula, truck competition, and 
circuity. 

Tariff: Supplement 88 to Agent 
Hinsch's I. C. C. 4446. 

By the Commission. 

[ seal 1 Harold D. McCoy, 

Secretary . 

[F. R. Doc. 55-8120; Filed, Oct. 6. 1955; 

8:46 a. m.] 


UNITED STATES TARIFF 
COMMISSION 

(Investigation 5) 

Cast Iron Soil Pipe 

notice of investigation and public 

HEARING 

The United States Tariff Commission 
announces a public hearing, to begin at 
10 a. m. on October 21,1955, in the Hear¬ 
ing Room of the Tariff Commission, 
Eighth and E Streets NW., Washington, 
D. C., in connection with Investigation 
No. 5 under section 201 (a) of the Anti¬ 
dumping Act, 1921, as amended, with re¬ 
spect to cast iron soil pipe, described in 
the public notice of this investigation 
previously given (20 F. R. 5667). 

Request to appear at hearing: Parties 
interested will be given opportunity to 
appear and to be heard at the above- 
mentioned hearing. Such parties desir¬ 
ing to appear at the hearing should 
notify the Secretary of the Commission, 
in writing, in advance of the date of the 
hearing. 

Issued: October 4, 1955. 

By order of the United States Tariff 
Commission, the 4th day of October 
1955. 

[seal] Donn N. Bent, 

Secretary . 

[F. R. Doc. 55-8133; Filed, Oct. 6, 1955; 

8:49 a. m.J 


SECURITIES AND EXCHANGE 
COMMISSION 

(File No. 30-230] 

Wisconsin Southern Gas Co., Inc. 

notice of filing of application for order 

declaring it has ceased to be a holding 

COMPANY 

October 3, 1955. 

Notice is hereby given that Wisconsin 
Southern Gas Company, Inc., which on 
August 9,1955, was granted an exemption 
as a holding company, pursuant to order 
of the Commission (Holding Company 
Act Release No. 12960) under section 
3 (a) (1) of the Public Utility Holding 
Company Act of 1935 (“Act*’), has filed 
an application with the Commission pur¬ 
suant to Section 5 (d) of the Act, re¬ 
questing an order declaring that it has 
ceased to be a holding company. 

The application states that the appli¬ 
cant’s only subsidiary company, Wiscon¬ 
sin Southern Gas Company, was merged 
into applicant on August 18, 1955, and 
has ceased to exist and that, accordingly, 
Wisconsin Southern Gas Company, Inc., 
has ceased to be a holding company. 

Notice is further given that any inter¬ 
ested person may, not later than October 
18. 1955, at 5:30 p. m., request the Com¬ 
mission in writing that a hearing be held 
on such matter, stating the nature of his 
interest, the reasons for such request, 
and the issues, if any, of fact or law 
proposed to be controverted; or he may 
request that he be notified if the Com¬ 
mission should order a hearing thereon. 
Any such request should be addressed: 
Secretary, Securities and Exchange Com¬ 
mission, Washington 25, D. C. At any 
time after said date the application, as 
filed or as amended, may be granted, or 
the Commission may take such other 
action as it deems appropriate. 

By the Commission. 

[seal] Orval L. DuBois, 

Secretary. 

(F. R. Doc. 55-8119; FUed, Oct. 6. 1965; 

8:45 a. m.J 


(File No. 812-957] 

Secured Underwriters, Inc. 

notice of filing of application for 
order exempting certain transactions 
between affiliates 

October 3, 1955. 

Notice is hereby given that Secured 
Underwriters, Inc. (“Underwriters”), & 
registered investment company, has filed 
an amended application pursuant to sec¬ 
tion 17 (b) of the Investment Company 
Act of 1940 (“Act”) for an order exempt¬ 
ing from the provisions of section 17 (a) 
of the Act certain transactions described 
below incident to a proposed offering of 
securities. 

Such application, as amended, makes 
the following representations: 

Underwriters holds in its portfolio 
84,053 shares (7.31 percent) of the com¬ 
mon stock of Secured. Insurance Com- 
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sistent with the general purposes of 
the act. 

Since certain of the offerees are af¬ 
filiated persons of Underwriters, certain 
of the proposed transactions are subject 
to the provisions of Section 17 (a) of 
the act. The application requests an 
order under Section 17 (b) exempting 
these transactions. 

Notice is further given that any inter¬ 
ested person may, not later than Octo¬ 
ber 24. 1955, at 5:30 p. m., submit to the 
Commission in writirg any facts bearing 
upon the desirability of a hearing on the 
matter and may request that a hearing 
be held, such request stating the nature 
of his interest, the reasons for such re¬ 
quest, and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission should order a hearing 
thereon. Any such communication or 
request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington 25, D. C. At any time after 
said date, the application may be granted 
as provided in Rule N-5 of the Rules and 
Regulations promulgated under the Act. 


Friday, October 7, 1955 

pany (“Insurance”) and 17,959 shares 
(5.97 percent) of the common stock of 
Secured Development Company (“Devel¬ 
opment”), Persons unaffiliated with 
Underwriters have expressed an interest 
in the block of stock of Insurance held 
by Underwriters but Underwriters pro¬ 
poses to give the^security holders of Un¬ 
derwriters, Insurance, and Development 
who reside in Indiana the first oppor¬ 
tunity to purchase such stock. 

The offeriifg price of such stock is 
$2.84 per share, payable (a) in full upon 
demand, or (b) $0.84 in cash upon de¬ 
mand, $1.00 within four months after 
the date of said demand, and the bal¬ 
ance of $1.00 within eight months after 
said demand, with interest at 4 percent 
per annum upon the deferred portions 
from the date of demand to the date of 
payment. 

The offering is extended only to per¬ 
sons who are bona fide residents of the 
State of Indiana and who are not pur¬ 
chasing for resale to nonresidents of the 
State of Indiana. 

In the event Underwriters does not 
receive offers to purchase all the 84,053 
shares of Insurance, Underwriters re¬ 
serves the right to decline all offers to 
purchase. In the event Underwriters 
receives offers to purchase aggregating 
more than the 84,053 shares, each offer 
to purchase will constitute an offer to 


FEDERAL REGISTER 

purchase that proportion of the number 
of shares stated therein which corre¬ 
sponds to the ratio of 84.053 to the ag¬ 
gregate shares stated in all such offers 
to purchase. 

The offering price represents approxi¬ 
mately the sum of the capital, surplus, 
and 35 percent of the unearned premium 
reserve of Insurance applicable to each 
share of its stock. Such price is repre¬ 
sented to be the fair value of the shares 
being offered. 

Section 17 (a) of the act prohibits 
an affiliated person of a registered in¬ 
vestment company, or an affiliated per¬ 
son of such a person, from selling to or 
purchasing from such registered invest¬ 
ment company or any company con¬ 
trolled by such registered investment 
company, any security or other prop¬ 
erty, subject to certain exceptions, un¬ 
less the Commission upon application 
pursuant to section 17 (b) grants an 
exemption from the provisions of section 
17 (a), after finding that the terms of 
the proposed transaction, including the 
consideration to be paid, are reasonable 
and fair and do not involve overreach¬ 
ing on the part of any person concerned, 
that the proposed transaction is con¬ 
sistent with the policy of each regis¬ 
tered investment company concerned, as 
recited in its registration statement and 
reports filed under the act; and is con- 


By the Commission. 

[seal] Orval L. DuBois, 

Secretary . 

[P. R. Doc. 55-8118; Plied, Oct. 6. 1955; 
8:45 a. m.J 
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